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county may be permitted where both
farms are lands owned by the State.

(b) An application requesting the
transfer of one or more of the allot-
ments and quotas on a farm entirely
comprised of lands owned by a State
shall be filed with the county commit-
tee by the State. The application shall
identify the farms as being within the
same county, show that each farm is
entirely comprised of lands owned by
the State, and list the allotments and
quotas requested to be transferred. Ad-
ditional information with respect to
the present operations on the farms,
including all leasing arrangements,
shall also be set forth in the applica-
tion.

(c) The State committee shall estab-
lish the closing date for filing applica-
tions under paragraph (b) of this sec-
tion for each year which shall be no
later than the general planting date in
the county for the commodity involved
in the transfer.

(d)(1) Each transfer of an allotment
and quota under this section shall be
adjusted for differences in farm produc-
tivity if the yield projected for the
year the transfer is to take effect for
the farm to which transfer is made ex-
ceeds by more than ten percent the
yield projected for the year the trans-
fer is to take effect for the farm from
which transfer is made. The county
committee shall determine the amount
of the allotment and quota to be trans-
ferred where a productivity adjustment
is required to be made by dividing:

(i) The product of the yield for the
farm from which the transfer is made
and the acreage to be transferred from
such farm, by

(ii) The yield for the farm to which
the transfer is made.

(2) Acreage for the farm receiving the
allotment or quota shall be adjusted by
the same percentage as the allotment
or quota being transferred is adjusted.
The amount of the allotment and quota
and related acreage transferred from
the farm from which the transfer is
made shall be the full amount, but the
amount of all allotment or quota and
related acreage for the farm to which
the transfer is made shall be the ad-
justed amount.

(e) The amount of allotment and
quota on a farm after a transfer under

this section is made shall not exceed
the average amount of allotment or
quota of at least three farms with acre-
age of cropland similar to the farm re-
ceiving the transfer in the community
having the applicable allotment acre-
age and quota on these farms.

(f) Each transfer of any allotment
and quota shall be subject to the condi-
tion that an acreage equal to the allot-
ment and quota transferred, before any
productivity adjustment, shall be de-
voted to and maintained in permanent
vegetative cover on the farm from
which the transfer is made. The acre-
age to be devoted to and maintained in
permanent vegetative cover with re-
spect to quota crops shall be deter-
mined by dividing the quota trans-
ferred by the yield of the farm from
which the quota is transferred.

(g) Transfer of an allotment and
quota under this section shall only be
approved if:

(1) The county committee determines
that a timely filed application has been
received and that the provisions of this
section have been met; and

(2) A representative of the State com-
mittee also determines that the provi-
sions of this section have been met. If
such a transfer is approved, the county
committee shall issue revised notices
of the allotment or quota for each farm
affected by the transfer. If a county
committee obtains evidence that the
conditions applicable to any transfer
under this section have not been met, a
report of the facts shall be made to the
State committee. If the State commit-
tee determines that such conditions
have not been met, the transfer will be
canceled, and the allotment and quota
shall be retransferred to the original
farm. Where cancellation and retrans-
fer is required, the county committee
shall issue revised notices of the allot-
ment or quota showing the reasons for
the cancellation of the transfer.

PART 723—TOBACCO

Subpart A—General Provisions

Sec.
723.101 OMB control numbers assigned pur-

suant to the Paperwork Reduction Act.
723.102 Applicability.
723.103 Administration.
723.104 Definitions.
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723.105 Extent of determinations, computa-
tions, and rule for rounding fractions.

723.106 Location of farm for administrative
purposes.

723.107–110 [Reserved]
723.111 Flue-cured (types 11–14) tobacco.
723.112 Burley (type 31) tobacco.
723.113 Fire-cured (type 21) tobacco.
723.114 Fire-cured (types 22–23) tobacco.
723.115 Dark air-cured (types 35–36) tobacco.
723.116 Sun-cured (type 37) tobacco.
723.117 Cigar-filler and binder (types 42–44

and 53–55) tobacco.
723.118 Cigar-filler (type 46) tobacco.
723.119–121 [Reserved]

Subpart B—Allotments, Quotas, Yields,
Transfers, Release and Reapportion-
ment, History Acreages, and Forfeit-
ures

723.201 Determination of preliminary farm
acreage allotments and preliminary farm
marketing quotas.

723.202 Determining farm acreage allot-
ment, except for flue-cured tobacco.

723.203 Determination of flue-cured tobacco
preliminary farm yields.

723.204 Determination of farm yields and
normal yields.

723.205 Determination of farm acreage allot-
ments and effective farm acreage allot-
ments for flue-cured tobacco.

723.206 Determining farm marketing quotas
and effective farm marketing quotas.

723.207 Determination of acreage allotments
or burley marketing quotas for new
farms.

723.208 Determination of acreage allot-
ments, marketing quotas, and yields for
divided farms.

723.209 Determination of acreage allot-
ments, marketing quotas, and yields for
combined farms.

723.210 Corrections of errors and adjusting
inequities in acreage allotments and
marketing quotas for old farms.

723.211 Allotments, quotas, and yields for
farms acquired under right of eminent
domain.

723.212 Time for making reduction of farm
marketing quotas or acreage allotments
for violation of the marketing quota or
acreage allotment regulations for a prior
marketing year.

723.213 Approval of acreage allotments and
marketing quotas and notices to farm
operators.

723.214 Application for review.
723.215 Transfer of tobacco farm acreage al-

lotment or farm marketing quota that
cannot be planted or replanted due to a
natural disaster.

723.216 Transfer of tobacco acreage allot-
ment or marketing quota by sale, lease,
or owner.

723.217 Release and reapportionment of old
farm acreage allotments for Cigar-filler
and Binder (types 42, 43, 44, 54, and 55) to-
bacco.

723.218 Determining tobacco history acre-
age.

723.219 Forfeiture of burley tobacco market-
ing quota.

723.220 Forfeiture of flue-cured tobacco
acreage allotment and marketing quota.

Subpart C—Tobacco Subject to Quota, Ex-
emptions From Quotas, Marketing
Cards, and General Penalty Provisions

723.301 Identification of tobacco subject to
quota.

723.302 Tobacco for experimental purposes.
723.303 Production of registered or certified

flue-cured tobacco seed.
723.304 Determination of discount varieties.
723.305 Issuance of marketing cards.
723.306 Claim stamping and replacing mar-

keting cards.
723.307 Invalid cards.
723.308 Rate of penalty.
723.309 Persons to pay penalty.
723.310 Date penalty is due.
723.311 Lien for penalty; liability of persons

who are affiliated with indebted person
or who permit the indebted person to use
their identification card.

723.312 Request for refund of penalty.
723.313 Identification of marketings.

Subpart D—Recordkeeping, Reporting Re-
quirements, Marketing Penalties, and
Other Penalties

723.401 Registration of burley and flue-cured
warehouse operators and dealers.

723.402 Warehouse authorized to retain pro-
ducer marketing cards between sales.

723.403 Auction warehouse operators’
records and reports.

723.404 Dealer’s records and reports, exclud-
ing cigar tobacco buyers.

723.405 Dealers exempt from regular records
and reports on MQ–79; and season report
for dealers.

723.406 Provisions applicable to damaged to-
bacco or to purchases of tobacco from
processors or manufacturers.

723.407 Cigar tobacco buyer’s records and re-
ports.

723.408 Producer’s records and reports.
723.409 Producer penalties; false identifica-

tion and related issues.
723.410 Penalties considered to be due from

warehouse operators, dealers, buyers,
and others excluding the producer.

723.411 Records and reports regarding haul-
ing, processing, and storage of tobacco.

723.412 Separate records and reports from
persons engaged in tobacco related busi-
nesses.

VerDate 14-MAR-97 10:49 Mar 21, 1997 Jkt 174013 PO 00000 Frm 00112 Fmt 8010 Sfmt 8010 E:\XXTEMP/174XXX.025 174xxx



113

Farm Service Agency, USDA § 723.104

723.413 Length of time records and reports
are to be kept.

723.414 Failure to keep records and make re-
ports or making false report or record.

723.415 Examination of records and reports.
723.416 Information confidential.

Subpart E—Domestically Produced
Cigarettes

723.501 Definitions.
723.502 Domestic tobacco content nonassess-

ment percentage.
723.503 Domestic content marketing assess-

ment.
723.504 Required purchases from tobacco

loan stocks.
723.505 Reduction of domestic content non-

assessment percentage.
723.506 Required records and reports; burden

of proof.
723.507 False reports; failure to file reports;

examinations of records; and records for
events occurring prior to the publication
of the final rule.

723.508 Reconsideration and appeal.
723.509 Limitation of subpart to 1994 produc-

tion.

AUTHORITY: 7 U.S.C. 1301, 1311–1314, 1314–1,
1314b, 1314b–1, 1314b–2, 1314c, 1314d, 1314e,
1314f, 1314i, 1315, 1316, 1362, 1363, 1372–75, 1421,
1445–1, and 1445–2.

SOURCE: 55 FR 39914, Oct. 1, 1990, unless
otherwise noted.

Subpart A—General Provisions
§ 723.101 OMB control numbers as-

signed pursuant to the Paperwork
Reduction Act.

The information collection require-
ments contained in these regulations (7
CFR part 723) have been approved by
the Office of Management and Budget
(OMB) in accordance with the provi-
sions of U.S.C. chapter 35 and have
been assigned OMB control numbers
0560–0058 and 0560–0006.

§ 723.102 Applicability.
The regulations contained in this

subpart are applicable to the 1990 and
subsequent crops of burley; flue-cured;
fire-cured; dark air-cured; Virginia
sun-cured; cigar-filler and binder
(types 42, 43, 44, 54, and 55); and Cigar
filler (type 46) tobacco. These regula-
tions govern the establishment of farm
marketing quotas and acreage allot-
ments, the issuance of marketing
cards, the identification of marketings
of tobacco, the collection and refund of

penalties and the keeping of records
and making of reports. All of the provi-
sions of these regulations apply to each
kind of tobacco for which marketing
quotas are in effect unless the wording
of the text indicates otherwise.

§ 723.103 Administration.
(a) The regulations in this part will

be administered under the general su-
pervision of the Administrator, Farm
Service Agency (‘‘FSA’’) and shall be
carried out in the field by State and
county Agricultural Stabilization and
Conservation committees (‘‘State and
county ASC committees’’).

(b) State and county ASC commit-
tees, and representatives and employ-
ees thereof do not have the authority
to modify or waive any of the provi-
sions of the regulations of this part.

(c) The State ASC committee shall
take any action required by these regu-
lations which has not been taken by
the county ASC committee. The State
ASC committee shall also:

(1) Correct, or require a county ASC
committee to correct any action taken
by such county ASC committee which
is not in accordance with the regula-
tions of this part, or

(2) Require a county ASC committee
to withhold taking any action which is
not in accordance with the regulations
of this part.

(d) No provision or delegation herein
to a State or county ASC committee
shall preclude the Administrator, FSA,
or a designee, from determining any
question arising under the regulations
of this part or from reversing or modi-
fying any determination made by a
State or county ASC committee.

§ 723.104 Definitions.
(a) Applicability. The definitions set

forth in this section shall be applicable
for all purposes of program administra-
tion for all kinds of tobacco except as
may otherwise be indicated. The defini-
tions in and provisions of parts 718, 719
and 720 of this chapter are hereby in-
corporated by reference in these regu-
lations unless the context or subject
matter or the provisions of these regu-
lations require otherwise.

(b) Terms. The following terms shall
be defined as set forth in this para-
graph.
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Act. The Agricultural Adjustment
Act of 1938, as amended.

Active burley and flue-cured tobacco
producer. (1) Any person who shared in
the risk of producing a crop of burley
or flue-cured tobacco in at least one of
the three years preceding the current
year, or

(2) Any person who intends to become
a burley or flue-cured tobacco producer
in the current year by sharing in the
risk of producing the crop and who pro-
vides a certification of such intentions
on a form approved by the Deputy Ad-
ministrator.

Allowable floor sweepings. The quan-
tity of floor sweepings determined by
multiplying 0.0024 times the total pro-
ducer first sales of the respective kind
of tobacco at auction for the season for
the warehouse involved.

Auction sale. A marketing of tobacco
by a sale at public auction through a
warehouse in the regular course of
business including sale of all lots of to-
bacco at public auction in sequence at
a given time.

Base Period. The 5 calendar years im-
mediately preceding the year for which
farm acreage allotments or marketing
quotas are currently being established.
For burley tobacco marketing quotas
established effective for the 1994 and
subsequent crop years, the base period
shall be the 3 calendar years imme-
diately preceding the year for which
farm marketing quotas are currently
being established. For all other kinds
of tobacco the five year base period
shall remain in effect.

Buyer. A person who engages to any
extent in acquiring or marketing to-
bacco in the form normally marketed
by producers.

Buyers corrections account. The ware-
house account of tobacco purchased at
auction by the buyer but not delivered
to the buyer, or any tobacco returned
by the buyer, lost ticket, or any other
valid reason, which is turned back to
the warehouse operator and supported
by an adjustment invoice from the
buyer. This account shall include the
pounds deducted resulting from re-
turned lots, short lots, and short
weights, and pounds added resulting
from long lots and long weights, which
buyers debit or credit to the warehouse

operator and support with adjustment
invoices.

Carryover tobacco. Tobacco produced
prior to the current calendar year
which has not been marketed or other-
wise disposed of prior to the beginning
of the marketing year for the current
crop.

Considered planted acreage. An acre-
age that is used for determining an old
farm’s history acreage for a kind of to-
bacco when the acreage planted on the
farm to the kind of tobacco in the cur-
rent year is less than the farm acreage
allotment established for such farm in
the current year. With respect to:

(1) Flue-cured tobacco. If flue-cured
tobacco was marketed from the farm
during the current year, the considered
planted acreage is an acreage deter-
mined by subtracting the planted acres
from the farm acreage allotment. If
flue-cured tobacco was not marketed
from the farm in the current year, the
considered planted acreage is an acre-
age, not to exceed the farm’s acreage
allotment, that is equal to the sum of
the acreage:

(i) That could not be planted to flue-
cured tobacco because of a natural dis-
aster,

(ii) Computed for pounds leased from
the farm,

(iii) In the eminent domain pool,
(iv) Reduced for overmarketing,
(v) Reduced for violation of market-

ing quota regulations, and
(vi) Converted from the production of

flue-cured tobacco during the respec-
tive crop year in accordance with part
704 of this chapter.

(2) A kind of tobacco other than burley
or flue-cured tobacco. The considered
planted acreage for a farm is an acre-
age, not to exceed the farm’s acreage
allotment, that is equal to the sum of
the acreage:

(i) That could not be planted to the
kind of tobacco because of a natural
disaster.

(ii) Temporarily transferred from the
farm.

(iii) Temporarily released.
(iv) Converted from production of the

kind of tobacco in accordance with
part 704 of this chapter.

(v) In the eminent domain pool.
(vi) Reduced for violation of the reg-

ulations set forth in this part.
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Container. A package in which to-
bacco is marketed, packed, and stored.

Current crop. The crop planted in the
current year.

Current year. The calendar year for
which acreage allotments are being es-
tablished, or tobacco history acreage
and yields are being determined, or the
farm is being considered under the pro-
visions of the marketing quota pro-
gram.

Damaged tobacco. Any tobacco that
has suffered a loss of value due to dete-
rioration resulting from a cause such
as rot, separation of leaves from stems,
fire, smoke, water, or other conditions
that would cause such tobacco to be
distinguishably different from that
normally marketed in trade channels.

Dealer. A person who engages to any
extent in acquiring or marketing to-
bacco in the form normally marketed
by producers.

Director. The Director, or Acting Di-
rector, Tobacco and Peanuts Division,
Farm Service Agency, U.S. Department
of Agriculture.

Effective farm acreage allotment. The
effective farm acreage allotment for
flue-cured tobacco is the allotment de-
termined under § 723.205 of this part.

Effective farm marketing quota. The ef-
fective farm marketing quota is the
current year farm marketing quota
plus or minus any temporary quota ad-
justments.

Excess tobacco for a farm. (1) For bur-
ley and flue-cured tobacco. The quan-
tity of tobacco marketed above 103 per-
cent of the effective farm marketing
quota.

(2) For kinds of tobacco other than bur-
ley or flue-cured. That quantity of to-
bacco which is equal to the average
yield per acre of the entire acreage of
tobacco harvested on the farm times
the number of acres harvested in excess
of the farm acreage allotment, plus any
carryover excess tobacco.

Experimental tobacco. Tobacco grown
by or under the direction of a publicly
owned agricultural experiment station
for experimental purposes only.

False identification. False identifica-
tion occurs if:

(1) Tobacco was marketed or was per-
mitted to be marketed in any market-
ing year as having been produced on

any farm when, in fact, it was produced
on another farm; or

(2) Tobacco was marketed or was per-
mitted to be marketed in any market-
ing year from a farm and was not iden-
tified by a tobacco marketing card for
the farm; or

(3) The farm operator or any other
producer on a farm permits the use of
the tobacco marketing card for the
farm to record a marketing of tobacco
when, in fact, no tobacco was marketed
from the farm.

(4) A tobacco marketing card issued
to market a kind of tobacco is used to
market another kind of tobacco pro-
duced on the same farm.

Family farm corporation. A corpora-
tion for which:

(1) Not less than 50 percent of the
stock is owned by:

(i) An individual or;
(ii) An individual in combination

with:
(A) The spouse of such individual; or
(B) The parent, aunt, uncle, child,

grandchild, or cousin of such individ-
ual; or

(C) A spouse of any individual speci-
fied in paragraph (1)(ii)(B) and;

(2) One or more of the individuals
specified in paragraph (1) participates
in the direct management of the day to
day operations of the corporation.

Farm acreage allotment. For flue-cured
tobacco, the allotment established in
accordance with § 723.205 of this chap-
ter.

Farm marketing quota. (1) For burley
tobacco, old farms. The pounds deter-
mined by multiplying the preliminary
farm marketing quota by the national
factor and adjusting the result for any
permanent quota adjustment.

(2) For burley tobacco, new farms. The
pounds for the farm determined by the
county ASC committee with the ap-
proval of the State ASC committee.

(3) For flue-cured tobacco. The pounds
determined by multiplying the farm
acreage allotment by the farm yield.

(4) For kinds of tobacco other than bur-
ley or flue-cured. The actual production
of tobacco on the farm acreage allot-
ment, which shall be the average yield
per acre for the entire acreage of to-
bacco harvested on the farm times the
farm acreage allotment.
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Farm yield. The yield determined as
provided in § 723.204 of this part.

Floor sweepings. The scraps or leaves
of tobacco which accumulate on the
warehouse floor in the regular course
of business.

Green weight. The weight of tobacco
which is in the form normally mar-
keted by farmers prior to being redried,
or processed.

Leaf account tobacco. The quantity of
tobacco purchased or otherwise ac-
quired by or for the account of a ware-
house operator, including floor
sweepings purchased from another
warehouse operator or dealer, as ad-
justed by the debits and credits to the
buyers correction account. Such quan-
tity shall not include tobacco in the
form not normally marketed by pro-
ducers, including tobacco pickings, and
floor sweepings which accumulate on
the warehouse floor.

Market. The disposition of tobacco in
raw or processed form by voluntary or
involuntary sale, barter, or exchange,
or by gift between living persons.
‘‘Marketing’’ and ‘‘marketed’’ shall
have corresponding meaning to the
term ‘‘market.’’

Marketing recorder. Any employee of
the U.S. Department of Agriculture, or
any employee of an Farm Service
Agency county (FSA) office, whose du-
ties involve the preparation and han-
dling of the records and reports per-
taining to the identification of market-
ing of tobacco.

Marketing year. (1) For flue-cured to-
bacco, the period beginning July 1 of
the current year and ending June 30 of
the following year.

(2) For kinds of tobacco other than
flue cured. The period beginning Octo-
ber 1 of the current year and ending
September 30 of the following year.

New farm. A farm for which an acre-
age allotment or marketing quota is
established for the current year from
the national reserve that is set aside
for such purpose from the national
acreage allotment or marketing quota
established for the kind of tobacco.

Nonauction sale. Any marketing of to-
bacco other than at an auction sale.

Old farm. (1) For burley tobacco. A
farm which had burley tobacco planted
or considered planted in one or more
years of the base period.

(2) For tobacco other than burley. A
farm on which there is tobacco history
acreage in one or more years of the
base period.

Overmarketings. The pounds by which
the pounds marketed exceed the effec-
tive farm marketing quota.

Planted or considered planted credit.
For burley tobacco, credit that is as-
signed in the current year for a farm
with an established farm marketing
quota when:

(1) Burley tobacco is planted on the
farm.

(2) Burley tobacco could not be plant-
ed because of a natural disaster.

(3) Quota is:
(i) Leased and transferred from the

farm, or
(ii) In the eminent domain pool.
(4) A restrictive lease on federally

owned land is in effect prohibiting to-
bacco production.

(5) Effective quota is zero because of
overmarketings or a violation of regu-
lations, or

(6) Acreage is converted from produc-
tion of burley tobacco in accordance
with part 704 of this chapter.

Pound. The amount of tobacco which,
if weighed in its unstemmed form and
in the condition in which it is normally
marketed by a producer, would equal 1
pound standard weight.

Preceding year. The calendar year im-
mediately preceding the year for which
the allotments and quotas are estab-
lished, or the marketing year preceding
the marketing year for which the allot-
ments and quotas are established.

Preliminary farm marketing quota. For
burley tobacco, the farm marketing
quota for the preceding year.

Preliminary farm yield. For flue-cured
tobacco, the yield determined for a
farm as provided in § 723.203 of this
part.

Processed, Processing. A method of
preparing green weight tobacco for
storage in which the tobacco may be
redried, stemmed, tipped or threshed
and the resulting product packed in a
container.

Production record. A record prepared
by a processor to account for the proc-
essing of tobacco.

Quota adjustments. For burley to-
bacco:

(1) Temporary. Adjustments for:
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(i) Effective undermarketings,
(ii) Overmarketings from any prior

year,
(iii) Reapportioned quota from quota

released from farms in the eminent do-
main pool,

(iv) Quota transferred by lease or by
owner,

(v) Pounds in violation of the regula-
tions for a prior year, and

(vi) Pounds reduced from the burley
tobacco quota during the current year
in accordance with part 704 of this
chapter.

(2) Permanent. Adjustments for:
(i) Old farm adjustment from reserve,
(ii) Pounds of quota transferred to

the farm from the eminent domain
pool,

(iii) Pounds of quota transferred to or
from the farm by sale,

(iv) Pounds of quota transferred to
the farm from the forfeiture pool, or

(v) Pounds of forfeited quota.
Resale. The disposition by sale, bar-

ter, exchange, or gift between living
persons, of tobacco which has been
marketed previously.

Sale. The first marketing of tobacco
on which the gross amount of the sale
price therefore has been or could be
readily determined.

Sale date. The date on which the gross
amount of the sale price of tobacco is
determined.

Sale day. The period at the end of
which the warehouse operator bills to
buyers the tobacco purchased by them
during such period.

Scrap tobacco. The residue which ac-
cumulates in the course of preparing
tobacco for market, consisting chiefly
of portions of tobacco leaves and leaves
of poor quality.

Shared in the risk of production. For
burley or flue-cured tobacco, involve-
ment in the production of the respec-
tive kind of tobacco by a person who:

(1) Invests in the production of a crop
of the respective kind of tobacco in an
amount which is not less than 20 per-
cent of the proceeds of the sale of the
crop;

(2) Depends solely on a share of the
proceeds from the marketing of the to-
bacco for the return on the investment;

(3) Waits until such crop of tobacco is
marketed to receive any return on the
investment; and

(4) Maintains records, for a period of
3 years after the end of the marketing
year in which the tobacco is sold,
which may be used to verify that the
provisions of this definition have been
met.

Strip, scrap, stem. Types of products
resulting from processing of tobacco.

Suspended sale. Any marketing of to-
bacco at auction for which the sale is
not identified by a producer marketing
card or a dealer’s identification card by
the end of the sale day on which such
marketing occurred.

Tillable cropland. With respect to flue-
cured tobacco only, cropland (exclud-
ing orchards, vineyards, land devoted
to trees, and land being prepared for
non-agricultural uses) which the coun-
ty ASC committee determines can be
planted to crops without unusual prep-
aration or cultivation.

Tobacco. Kinds of tobacco that are
subject to marketing quotas as follows:
Burley tobacco, (type 31); Flue-cured
tobacco, (types 11, 12, 13, and 14); Fire-
cured tobacco (types 21, 22, and 23);
Dark air-cured tobacco (types 35 and
36); Virginia sun-cured tobacco (type
37); Cigar filler (type 46); and Cigar-
filler and binder tobacco (types 42, 43,
44, 54, and 55) as classified by the Agri-
cultural Marketing Service at part 30
of this title.

Tobacco available for marketing. All to-
bacco produced on a farm which has
not been marketed and which has not
been disposed of so that it cannot be
marketed.

Tobacco in the form not normally mar-
keted by producers. Tobacco leaves,
stems, strips, scrap or parts thereof
that are the result of green tobacco
having been redried, stemmed, tipped,
threshed or otherwise processed.

Tobacco pickings. The residue which
accumulates in the course of process-
ing tobacco prior to the redrying of
such tobacco, consisting of scrap,
stems, portions of leaves, and leaves of
poor quality shall be considered to be
tobacco in the form not normally mar-
keted by producers.

Trucker. A person who trucks, or who
otherwise hauls tobacco for a producer,
or for any other person.

Undermarketings. For burley or flue-
cured tobacco, the actual under-
marketings are the pounds by which
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the effective farm marketing quota is
more than the pounds of the respective
kind of tobacco marketed, and the ef-
fective undermarketings are the small-
er of actual undermarketings or the
sum of the previous year’s farm mar-
keting quota plus pounds of quota tem-
porarily transferred to the farm for the
previous year. However, with respect to
the 1989 crop, actual undermarketings
are the number of pounds by which the
effective farm marketing quota is more
than the sum of the number of pounds
of tobacco marketed and number of
pounds for which a disaster payment
was made on the 1989 crop of tobacco
under part 1477 of this title.

Warehouse operator. A person who en-
gages in the business of conducting a
sale of tobacco at public auction.

[55 FR 39914, Oct. 1, 1990, as amended at 56 FR
21441, May 9, 1991; 57 FR 43581, Sept. 21, 1992]

§ 723.105 Extent of determinations,
computations, and rule for round-
ing fractions.

(a) General. All rounding herein shall
be in accordance with the provisions of
part 793 of this chapter.

(b) Allotments. Farm acreage allot-
ments shall be determined in hun-
dredths of acres.

(c) Percent excess. The percentage of
excess tobacco available for marketing
from a farm, hereinafter referred to as
the ‘‘percent excess,’’ shall be deter-
mined in tenths of a percent.

(d) Converted rate of penalty. For to-
bacco other than burley or flue-cured,
the amount of penalty per pound upon
marketings of tobacco subject to pen-
alty, hereinafter referred to as the
‘‘converted rate of penalty,’’ shall be
determined in tenths of a cent.

(e) Percentage reduction for violation.
A percentage of reduction in an allot-
ment due to a violation shall be deter-
mined in tenths of a percent.

(f) Yields and quotas. Yields and
quotas shall be determined in whole
pounds.

§ 723.106 Location of farm for adminis-
trative purposes.

The location of a farm in a county
for administrative purposes shall be as
provided in part 719 of this chapter.

§§ 723.107–723.110 [Reserved]

§ 723.111 Flue-cured (types 11–14) to-
bacco.

(a) The 1993-crop national marketing
quota is 891.8 million pounds.

(b) The 1994-crop national marketing
quota is 802.6 million pounds.

(c) The 1995 crop national marketing
quota is 934.6 million pounds.

(d) The 1996 crop national marketing
quota is 873.6 million pounds.

[58 FR 11962, Mar. 2, 1993, as amended at 59
FR 6866, Feb. 14, 1994; 60 FR 22460, May 8,
1995; 61 FR 37673, July 19, 1996]

§ 723.112 Burley (type 31) tobacco.

(a) The 1993-crop national marketing
quota is 603.0 million pounds.

(b) The 1994-crop national marketing
quota is 542.7 million pounds.

(c) The 1995-crop national marketing
quota is 549.0 million pounds.

(d) The 1996-crop national marketing
quota is 633.8 million pounds.

[58 FR 36859, July 9, 1993, as amended at 59
FR 22725, May 3, 1994; 60 FR 27868, May 26,
1995; 61 FR 50425, Sept. 26, 1996]

§ 723.113 Fire-cured (type 21) tobacco.

(a) The 1993-crop national marketing
quota is 1.975 million pounds.

(b) The 1994-crop national marketing
quota is 2.15 million pounds.

(c) The 1995-crop national marketing
quota is 1.95 million pounds.

(d) The 1996-crop national marketing
quota is 1.97 million pounds.

[58 FR 36857, July 9, 1993, as amended at 59
FR 27220, May 26, 1994; 60 FR 38234, July 26,
1995; 61 FR 63702, Dec. 2, 1996]

§ 723.114 Fire-cured (types 22–23) to-
bacco.

(a) The 1993-crop national marketing
quota is 38.2 million pounds.

(b) The 1994-crop national marketing
quota is 40.4 million pounds.

(c) The 1995-crop national marketing
quota is 39.8 million pounds.

(d) The 1996-crop national marketing
quota is 40.6 million pounds.

[58 FR 36857, July 9, 1993, as amended at 59
FR 27220, May 26, 1994; 60 FR 38234, July 26,
1995; 61 FR 63702, Dec. 2, 1996]

VerDate 14-MAR-97 10:49 Mar 21, 1997 Jkt 174013 PO 00000 Frm 00118 Fmt 8010 Sfmt 8010 E:\XXTEMP/174XXX.025 174xxx



119

Farm Service Agency, USDA § 723.201

§ 723.115 Dark air-cured (types 35–36)
tobacco.

(a) The 1993-crop national marketing
quota is 11.16 million pounds.

(b) The 1994-crop national marketing
quota is 10.6 million pounds.

(c) The 1995-crop national marketing
quota is 9.6 million pounds.

(d) The 1996-crop national marketing
quota is 9.2 million pounds.

[58 FR 36857, July 9, 1993, as amended at 59
FR 27220, May 26, 1994; 60 FR 38234, July 26,
1995; 61 FR 63702, Dec. 2, 1996]

§ 723.116 Sun-cured (type 37) tobacco.

(a) The 1993-crop national marketing
factor is 128,000 pounds.

(b) The 1994-crop national marketing
quota is 131,000 pounds.

(c) The 1995-crop national marketing
quota is 130,000 pounds.

(d) The 1996-crop national marketing
quota is 148,000 pounds.

[58 FR 36857, July 9, 1993, as amended at 59
FR 27220, May 26, 1994; 60 FR 38234, July 26,
1995; 61 FR 63702, Dec. 2, 1996]

§ 723.117 Cigar-filler and binder (types
42–44 and 53–55) tobacco.

(a) The 1993-crop national marketing
quota is 14 million pounds.

(b) The 1994-crop national marketing
quota is 9.3 million pounds.

(c) The 1995-crop national marketing
quota is 9.0 million pounds.

(d) The 1996-crop national marketing
quota is 8.9 million pounds.

[58 FR 36857, July 9, 1993, as amended at 59
FR 27220, May 26, 1994; 60 FR 38234, July 26,
1995; 61 FR 63702, Dec. 2, 1996]

§ 723.118 Cigar-filler (type 46) tobacco.

(a) The 1993-crop national marketing
quota is zero pounds.

(b) The 1994-crop national marketing
quota is zero pounds.

(c) The 1995-crop national marketing
quota is 0.0 million pounds.

(d) There shall be no national or indi-
vidual marketing quotas for the 1996
and subsequent marketing years for
this type (46).

[58 FR 36857, July 9, 1993, as amended at 59
FR 27220, May 26, 1994; 60 FR 38234, July 26,
1995; 61 FR 63702, Dec. 2, 1996]

§§ 723.119–723.121 [Reserved]

Subpart B—Allotments, Quotas,
Yields, Transfers, Release and
Reapportionment, History
Acreages, and Forfeitures

§ 723.201 Determination of preliminary
farm acreage allotments and pre-
liminary farm marketing quotas.

(a) Flue-cured tobacco. A preliminary
farm acreage allotment shall be deter-
mined for the current year for each
farm which has flue-cured tobacco his-
tory acreage for the base period. The
preliminary farm acreage allotment
shall be the same as the farm acreage
allotment established for the preceding
year.

(b) Burley tobacco. The preceding
year’s farm marketing quota shall be
the current year’s preliminary farm
marketing quota for each old farm ex-
cept that the preliminary farm mar-
keting quota shall be zero if:

(1) The farm or all of cropland has
gone out of agricultural production and
eminent domain procedure of part 719
of this chapter does not apply.

(2) Quota that was pooled under the
provisions of part 719 of this chapter
has been canceled.

(3) A new farm quota that was estab-
lished in a prior year is canceled.

(4) There was no acreage of burley to-
bacco planted or considered planted for
any year of the base period.

(5) All the cropland on the farm has
been determined by the county ASC
committee to be no longer suitable for
the production of a crop and provisions
of part 704 of this chapter do not apply.

(6) Beginning with the 1994 crop year
there was no acreage of burley tobacco
planted or considered planted in 2 out
of the 3 immediate preceding years.

(c) Kinds of tobacco other than flue-
cured and burley. A preliminary farm
acreage allotment shall be determined
for each farm which has tobacco his-
tory acreage, as established under
paragraph § 723.218 of this part in the
base period. If the history acreage for
the previous year is the same as the
basic allotment, the preliminary allot-
ment shall be the same as the previous
year’s basic allotment. Otherwise, the
preliminary allotment shall be the
simple average of the sum of the basic
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allotment and history acreage for the
preceding year.

[55 FR 39914, Oct. 1, 1990, as amended at 56 FR
21441, May 9, 1991]

§ 723.202 Determining farm acreage al-
lotment, except for flue-cured to-
bacco.

With respect to each kind of tobacco,
the preliminary allotments determined
for all old farms shall be adjusted uni-
formly so that the total of such allot-
ments for old farms plus the reserve
acreage available for establishing new
farm allotments, adjusting inequities
in acreage allotments for old farms,
and for correcting errors in old farm al-
lotments shall not exceed the national
acreage allotment established for such
kind of tobacco.

§ 723.203 Determination of flue-cured
tobacco preliminary farm yields.

(a) Old farms. The preliminary farm
yield for a flue-cured tobacco old farm
for the current year shall be deter-
mined as follows:

(1) Farm having preliminary farm acre-
age allotment. The preliminary farm
yield established for the farm shall be
the same preliminary farm yield as was
in effect for the preceding year.

(2) Farm not having preliminary farm
acreage allotment. The preliminary farm
yield shall be determined by dividing
the farm yield by the national yield
factor.

(b) New Farms. The preliminary farm
yield for a new farm shall be deter-
mined by dividing the farm yield deter-
mined in accordance with § 723.204 of
this part for such farm by the national
yield factor applicable for the year in
which the new farm allotment was es-
tablished.

§ 723.204 Determination of farm yields
and normal yields.

(a) Flue-cured tobacco. The farm yield
for an old farm shall be determined by
multiplying the preliminary farm
yield, if the farm has such a yield, by
the national yield factor for the cur-
rent year. The farm yield for new farms
and old farms that do not have a pre-
liminary yield shall be that yield,
which the county ASC committee de-
termines for the farm taking into con-
sideration:

(1) The soil and other physical fac-
tors affecting the production of to-
bacco on the farm, and

(2) The farm yields determined for
other farms on which the soil and other
physical factors affecting the produc-
tion of tobacco are similar.

(b) Burley tobacco. The farm yield for
a farm on which a farm yield has been
established shall be the same in the
current year as the farm yield pre-
viously established for the farm. For
any farm not having a previously es-
tablished yield, the county ASC com-
mittee shall establish a yield based on
similar farms having a farm yield;
however, such yield shall not exceed
3500 pounds.

(c) All kinds of tobacco except burley
and flue-cured. The normal yield for a
farm shall be that yield which the
county ASC committee determines is
normal for the farm taking into consid-
eration the yields obtained on the farm
during any of the years of the base pe-
riod for which data are available, the
soil and other physical factors affect-
ing the production of tobacco on the
farm, and the yields obtained on other
farms in the locality which are similar
with respect to such factors. The nor-
mal yield first determined for a farm
for any year in accordance with the
foregoing provision shall serve as the
normal yield for the farm for all pur-
poses in connection with the tobacco
marketing program for the year for
which such normal yield is determined.

§ 723.205 Determination of farm acre-
age allotments and effective farm
acreage allotments for flue-cured
tobacco.

(a) Farm acreage allotments. The farm
acreage allotment shall be determined
by multiplying the national acreage
factor as determined by the Secretary
for the current year by the preliminary
farm acreage allotment for the current
year and adjusting the result by:

(1) Upward adjustment. Adding the:
(i) Acreage approved in accordance

with the provisions of § 723.210 of this
part in order to adjust for an inequity
or to correct an error;

(ii) Acreage determined by dividing
the pounds of quota which are pur-
chased in the current year by the farm
yield; and
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(iii) Acreage determined by dividing
the pounds of forfeited quota which are
approved for adjustment from the for-
feiture pool by the farm yield.

(2) Downward Adjustment. Subtract-
ing the:

(i) Acreage determined by dividing
the pounds of quota sold in the current
year by the farm yield; and

(ii) Acreage of forfeited allotment.
(b) Effective farm acreage allotment.

The effective farm acreage allotment
for the current year shall be deter-
mined by dividing by the effective farm
marketing quota by the farm yield.

§ 723.206 Determining farm marketing
quotas and effective farm market-
ing quotas.

(a) Burley tobacco. The burley farm
marketing quota shall be determined
by multiplying the national factor as
determined by the Secretary for the
current year by the preliminary farm
marketing quota for the current year
and adjusting the result for permanent
quota adjustments.

(b) Flue-cured tobacco. The flue-cured
farm marketing quota shall be deter-
mined by multiplying the farm acreage
allotment by the farm yield.

(c) Burley or flue-cured tobacco. The
effective farm marketing quota shall
be the farm marketing quota adjusted
by:

(1) Upward adjustments. Adding the:
(i) Effective undermarketings from

the preceding marketing year,
(ii) The pounds of quota which are

temporarily transferred to the farm in
the current year.

(2) Downward adjustments. Subtract-
ing the pounds of quota that are:

(i) Overmarketed from the preceding
marketing year,

(ii) Overmarketed from any year be-
fore the preceding year but have not
been subtracted when determining the
effective farm marketing quota in a
prior year.

(iii) Temporarily transferred from
the farm in the current year.

(iv) Reduced in the current year as a
result of a violation in a prior year as
provided for in § 723.408 of this part.

(v) [Reserved]
(vi) Determined, for flue-cured to-

bacco only, by multiplying the farm
yield by the acres reduced from the

flue-cured tobacco acreage allotment
during the current year in accordance
with part 704 of this chapter.

(vii) For burley tobacco only, des-
ignated for reduction under a Con-
servation Reserve Program contract in
accordance with part 704 of this chap-
ter.

§ 723.207 Determination of acreage al-
lotments or burley marketing
quotas for new farms.

(a)(1) All kinds of tobacco. The acreage
allotment or burley marketing quota
established in any crop year for all new
farms shall not exceed the national
acreage or poundage, as applicable, re-
served for new farms for the respective
kind of tobacco. The acreage allotment
or burley marketing quota for a new
farm shall be that acreage or burley
marketing quota which the county
ASC committee, with the approval of
the State ASC committee, determines
is fair and reasonable for the farm, tak-
ing into consideration the past tobacco
experience of the farm operator; the
land, labor, and equipment available
for the production of tobacco; crop ro-
tation practices; and the soil and other
physical factors affecting the produc-
tion of tobacco. Such acreage allot-
ments or burley marketing quota shall
not exceed 50 percent (75 percent for
Cigar-filler and Binder tobacco) of the
average of the applicable acreage allot-
ments or burley marketing quotas es-
tablished for at least two but not more
than five old farms which are similar
with respect to land, labor; and equip-
ment available for the production of
tobacco; crop rotation practices; and
the soil and other physical factors af-
fecting the production of tobacco; and
with respect to flue-cured tobacco
acreage allotments, shall not exceed
one acre.

(2) Kinds of tobacco, except burley and
flue-cured. If the acreage planted to to-
bacco on a new tobacco farm is less
than 75 percent of the tobacco acreage
allotment otherwise established for the
farm pursuant to this section, such al-
lotment shall be automatically reduced
to the sum of the tobacco planted acre-
age and the prevented planted tobacco
acreage as determined under part 718 of
this chapter for the farm.
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(b)(1) Written application. The farm
operator must file an application for a
new farm acreage allotment or market-
ing quota at the office of the county
ASC committee where the farm is ad-
ministratively located on or before
February 15 of the year for which the
new farm acreage allotment or market-
ing quota is requested.

(2) Operator requirements. The opera-
tor requesting a new farm acreage al-
lotment or marketing quota must be
the sole owner of the farm, except for
Cigar-filler and Binder tobacco, the op-
erator need not own the farm. The
farm operator shall not own or have an
ownership interest in or operate any
other farm in the United States for
which a tobacco allotment or quota for
any kind of tobacco is established for
the current year.

(3) Availability of equipment and facili-
ties. The operator must own, or have
readily available, adequate equipment
and any other facilities of production
necessary to the production of tobacco
on the farm.

(4)(i) Income from farming. The opera-
tor must expect to obtain during the
current year more than 50 percent of
the producer’s income from the produc-
tion of agricultural commodities or
products. The following shall be consid-
ered in computing the operator’s in-
come:

(A) Farm income. Income from farm-
ing shall include the estimated return
from home gardens, livestock and live-
stock products, poultry, or other agri-
cultural products produced for home
consumption or other use on the
farm(s). The estimated return from the
production of the requested new farm
allotment or quota shall not be in-
cluded.

(B) Non-farm income. Non-farming in-
come shall include but not limited to
salaries, commissions, pensions, social
security payments, and unemployment
compensation.

(C) Spousal income. The spouse’s farm
and non-farm income shall be included
in the computation.

(ii) Operator a partnership. If the oper-
ator is a partnership, each partner
must expect to obtain more than 50
percent of their current year income
from farming.

(iii) Operator a corporation. If the op-
erator is a corporation, it must have no
other major corporate purpose other
than ownership or operation of the
farm(s). Farming must provide its offi-
cers and general manager with more
than 50 percent of their expected in-
come. Salaries and dividends from the
corporation shall be considered as in-
come from farming.

(iv) Special provisions for low-income
farmers. The county ASC committee
may waive the income provisions in
this section provided they determine
that the farm operator’s income, from
both farm and non-farm sources is so
low that it will not provide a reason-
able standard of living for the operator
and the operator’s family, and a State
ASC committee representative ap-
proves such action. In making their de-
termination, the county ASC commit-
tee shall consider such factors as size
and type of farming operations, esti-
mated net worth, estimated gross fam-
ily income, estimated family off-farm
income, number of dependents, and
other factors affecting the individual’s
ability to provide a reasonable stand-
ard of living.

(5) Experience. The operator must
have had experience in producing, har-
vesting, and marketing the kind of to-
bacco requested. Such experience must
have been gained by being a share-
cropper, tenant, or farm operator (bona
fide tobacco production experience
gained by a person as a member of a
partnership shall be accepted as experi-
ence gained in meeting this require-
ment) during at least 2 of the 5 years
immediately preceding the year for
which the new farm allotment is re-
quested. The experience must have
been gained on a farm having a tobacco
allotment for such years for the kind of
tobacco requested in the application.
However, for Cigar-filler and binder to-
bacco only, the operator must have ex-
perience in any prior year in the pro-
duction of tobacco as a farm owner,
farm operator, sharecropper, tenant,
warehouse operator, or laborer on a
farm which produced Cigar-filler and
binder tobacco.

(6) Operator has not sold or forfeited al-
lotment. For flue-cured tobacco only,
during the current or the 4 preceding
years, the operator must not have sold
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or forfeited any flue-cured tobacco al-
lotment from any farm.

(c) Eligibility requirements for the farm.
A new farm acreage allotment or mar-
keting quota may be established if
each of the following conditions is met:

(1) Current allotment or quota. The
farm must not have on the date of ap-
proval of a new farm acreage allot-
ment, an allotment or quota for any
kind of tobacco.

(2) Availability of land, type of soil, and
topography. The available land, type of
soil, and topography of the land on the
farm must be suitable for tobacco pro-
duction. Also, continuous production of
tobacco must not result in an undue
erosion hazard.

(3) Eminent domain acquisition. A farm
which includes land acquired by an
agency having the right of eminent do-
main for which the entire tobacco al-
lotment was pooled pursuant to part
719 of this chapter, which is subse-
quently returned to agricultural pro-
duction shall not be eligible for a new
farm allotment or marketing quota for
a period of 5 years from the date the
former owner was displaced.

(4) Farm includes land previously hav-
ing a tobacco acreage allotment. A farm
which includes land which has no to-
bacco allotment because the owner did
not designate an allotment for such
land when the parent farm was recon-
stituted pursuant to part 719 of this
chapter shall not be eligible for a new
farm acreage allotment for a period of
5 years beginning with the year in
which the reconstitution became effec-
tive.

(5) Entire quota sold. A new farm to-
bacco acreage allotment may not be es-
tablished for a farm if, during the cur-
rent year or the 4 preceding years, the
farm was constituted as any part of a
farm for which an acreage allotment or
marketing quota had been established
and for which the current or a former
owner sold or permanently transferred
all of the tobacco acreage allotment or
marketing quota.

(d) False information. Any new farm
acreage allotment or marketing quota
which was determined by the county
ASC committee on the basis of incom-
plete or inaccurate information know-
ingly furnished by the applicant, shall
be canceled by the county ASC com-

mittee as of the date the allotment or
quota was established. When incom-
plete or inaccurate information was
unknowingly furnished by the appli-
cant, the allotment or quota shall be
canceled effective for the current crop
year.

(e) Failure to plant. A new farm acre-
age allotment or marketing quota shall
be reduced to zero if no tobacco is
planted on the farm the first year.

§ 723.208 Determination of acreage al-
lotments, marketing quotas, and
yields for divided farms.

(a) Flue-cured tobacco. The farm acre-
age allotment for the divided farm
shall be divided pursuant to the provi-
sions of part 719 of this chapter. His-
tory acreages and other basic data
shall be apportioned among the divided
tracts as provided in part 719 of this
chapter.

(b) Burley tobacco. (1) Division of farm
marketing quota. The farm marketing
quota for the divided farm shall be di-
vided according to part 719 of this
chapter. Other basic data shall be ap-
portioned among the resulting farms in
the same proportion as the farm mar-
keting quota.

(2) Divided burley tobacco farms with
less than 1,000 pounds of quota. If a farm
is divided through reconstitution and
the burley tobacco poundage quota
which transfers with the resulting
farms receive less than 1,000 pounds of
quota, the owners of such farms shall
take action by July 1 of the current
crop year to increase the quota to a
minimum of 1,000 pounds or the quota
shall be reduced to zero. The quota on
the divided farms may be increased by:

(i) Combining the farm having less
than 1,000 pounds with other land
owned by the same person so that the
combined farm has a minimum of 1,000
pounds of farm marketing quota, or

(ii) Purchasing a sufficient amount of
quota so that the farm has at least
1,000 pounds of quota.

(3) Sale of Quota. If the owners of the
divided farms fail to increase the quota
on such farms to a minimum of 1,000
pounds as provided in paragraph (b)(2),
the owner must sell the quota by July
1 of the current crop year.
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(4) Effective Quota. For the current
crop year, the effective farm market-
ing quota on the divided farms shall be
considered to be zero for leasing and
planting purposes until the farm com-
plies with the 1,000 pound minimum
quota.

(5) Reduction of Quota. The county
ASC committee shall reduce the quota
to zero on the divided farms if the own-
ers of such farms fail to take action as
provided in paragraph (b)(2) and (3) of
this section.

(6) Farm Exemptions. Farms exempt
from the 1,000 pound minimum quota
limitation are farm divisions:

(i) among immediate family mem-
bers,

(ii) through probate or,
(iii) when no sale or change in owner-

ship of land occurs or,
(iv) when the buyer and purchaser

can furnish proof acceptable to the
county ASC committee, in accordance
with guidelines provided by the Deputy
Administrator, that the transaction
was finalized prior to November 15,
1990.

(c) Burley and flue-cured tobacco. (1)
Tract yield. The tract yield for the
tracts divided from a parent farm shall
be the same as the tract yield estab-
lished for the tracts before the division
of the parent farm. If a tract is divided,
the tract yields for the resulting tracts
shall be the same as the tract yield es-
tablished for the tract before it was di-
vided.

(2) Single tract farm. If a tract that is
divided from a parent farm becomes a
single tract farm, the tract yield shall
become the preliminary farm yield and
the farm yield for the farm shall be de-
termined by multiplying the prelimi-
nary farm yield by the national yield
factor for the current year.

(3) Carryover tobacco. Where carry-
over tobacco produced on a parent farm
is marketed after the effective date of
a reconstitution, such marketings shall
be charged to the divided tracts in the
same ratio as the marketing quotas are
established for the divided tracts or as
the county ASC committee determines
that:

(i) The proceeds from such market-
ings are received by the owner or oper-
ator of one or more of the divided
tracts, or

(ii) The owners of the divided tracts
agree.

[55 FR 39914, Oct. 1, 1990, as amended at 56 FR
21441, May 9, 1991]

§ 723.209 Determination of acreage al-
lotments, marketing quotas, and
yields for combined farms.

(a) Burley tobacco. The farm yield for
a combined burley farm shall be the
weighted average of the tract yields for
the tracts being combined. The weight-
ed average shall be the summation of
the extensions of each respective
tract’s contribution percentage times
the tract’s yield.

(b) Flue-cured tobacco. Flue-cured
farm acreage allotments, history acre-
ages, and other basic data for combined
farms shall be computed for the base
period in accordance with part 719 of
this chapter, except that the prelimi-
nary farm yield for a combined farm
shall be the weighted average of the
tract yields for the tracts that com-
prise the combination. The weighted
average shall be the summation of the
extensions of each respective tract’s
contribution percentage times the
tract’s yield. The farm yield for the
combined farm shall be determined by
multiplying the preliminary farm yield
for the combined farm by the national
yield factor for the current year.

§ 723.210 Corrections of errors and ad-
justing inequities in acreage allot-
ments and marketing quotas for old
farms.

(a)(1) General. The allotment or quota
for a farm under a long-term land use
program agreement shall be given the
same consideration under this section
as the allotment or quota for any other
old farm. Notwithstanding the limita-
tions contained in any other section of
this part, the farm acreage allotment
or marketing quota for each kind of to-
bacco established for an old farm may
be increased to correct an error or ad-
just an inequity if the county ASC
committee determines, with the ap-
proval of a representative of the State
ASC committee, that the increase is
necessary to establish an allotment or
quota for such farm which is fair and
equitable in relation to the allotment
or quota for other old farms in the
county in which the farm is located.
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Correction of errors shall be made out
of that portion of the national reserve
held at the national level.

(2) Burley tobacco. The reserve for ad-
justing inequities under this paragraph
will be prorated to States based on the
relationship of the total of the prelimi-
nary farm marketing quotas in each
State to the national total of prelimi-
nary farm marketing quotas.

(3) All kinds of tobacco except burley to-
bacco. The reserve for adjusting inequi-
ties under this paragraph will be pro-
rated to States based on the relation-
ship of the total preliminary farm
acreage allotments in each State to the
national total of preliminary farm
acreage allotments.

(b) Basis for adjustment. Increases to
adjust inequities in acreage allotments
or marketing quotas shall be made on
the basis of the past farm acreage,
yields, and farm acreage allotments of
tobacco, making due allowances for
failed acreage and acreage prevented
from being planted because of a natural
disaster as determined under part 718
of this chapter; land, labor, and equip-
ment available for the production of
tobacco; crop rotation practices; and
the soil and other physical factors af-
fecting the production of tobacco. The
total of all adjustments in old farm al-
lotments or quotas under this para-
graph shall not exceed the pounds ap-
portioned to the county for such pur-
pose.

(c)(1) Burley tobacco. Adjustments in
a farm marketing quota under this
paragraph shall become a part of the
farm marketing quota.

(2) Flue-cured tobacco. Acreage appor-
tioned to a farm under this section be-
comes a part of the farm acreage allot-
ment. The farm marketing quota for
such a farm shall be adjusted by mul-
tiplying the adjusted farm acreage al-
lotment by the farm yield.

(3) All other kinds of tobacco. For all
other kinds of tobacco, acreage ap-
proved for a farm under this section be-
comes a part of the farm acreage allot-
ment.

§ 723.211 Allotments, quotas, and
yields for farms acquired under
right of eminent domain.

(a) Determination of acreage allotments
and marketing quotas. The determina-

tion of farm acreage allotments and
marketing quotas for farms acquired
by an agency having the right of emi-
nent domain, the transfer of such allot-
ments or quotas to a pool, and re-
allocation from the pool shall be ad-
ministered as provided in part 719 of
this chapter. Where all or a part of an
allotment or quota is pooled, all or a
proportionate part of the farm acreage
allotment or marketing quota shall be
pooled.

(b) Closing dates. The State ASC com-
mittee shall establish, in accordance
with instructions issued by the Deputy
Administrator, a final date for:

(1) Release. Releasing pooled farm
acreage allotment or farm marketing
quota to the county ASC committee
for reapportionment to other farms in
the county having allotments or
quotas for the same kinds of tobacco.

(2) Request for reapportionment. Filing
a request to receive reapportioned
acreage or quota from the county ASC
committee for the current year.

(c) Displaced owner release. The dis-
placed owner of a farm may, not later
than the final release date established
by the State ASC committee for the
current year, release in writing to the
county ASC committee for the current
year, all or any part of the acreage al-
lotment or burley tobacco marketing
quota for the farm in a pool under part
719 of this chapter for reapportionment
for the current year by the county
committee to other farms in the coun-
ty having allotments or marketing
quotas for the same kind of tobacco.

(d) Reapportionment. The county ASC
committee may reapportion, not later
than 30 days after the final date estab-
lished by the State ASC committee for
requesting reapportioned acreage or
marketing quota for the current year,
the released acreage or quota or any
part thereof to other farms in the
county on the basis of the past farm
acreage or marketings and the past
farm acreage allotments or quotas for
the same kind of tobacco; land, labor,
and equipment available for the pro-
duction of such kind of tobacco; crop
rotation practices; and soil and other
physical factors affecting the produc-
tion of such kind of tobacco.
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(e) Effect of reapportionment. For pur-
poses of establishing future farm allot-
ments or quotas, any reapportioned al-
lotment or quota shall not be consid-
ered as planted on the farm to which
the allotment or quota was reappor-
tioned.

(f) Burley or flue-cured tobacco provi-
sions. For burley or flue-cured tobacco:

(1) Farm yield. The farm yield for a
farm to which a pooled marketing
quota is transferred shall be deter-
mined in accordance with instructions
issued by the Deputy Administrator.

(2) Undermarketings or overmarketings.
The undermarketings of a farm ac-
quired by eminent domain shall be
added to the marketing quota for the
receiving farm and the overmarketings
of the acquired farm shall be sub-
tracted from the marketing quota of
the receiving farm.

(3) Undermarketings while in eminent
domain pool. The pooled quota is con-
sidered planted while in the pool.
Therefore, for the purpose of determin-
ing undermarketings during the time
the quota is pooled, the effective quota
is considered to be zero.

§ 723.212 Time for making reduction of
farm marketing quotas or acreage
allotments for violation of the mar-
keting quota or acreage allotment
regulations for a prior marketing
year.

Any reduction made in a farm acre-
age allotment or farm marketing quota
for the current year for any of the rea-
sons provided for in § 723.408 of this
part, shall be made no later than April
1 of the current year in the States of
Alabama, Florida, Georgia, North
Carolina, South Carolina, and Virginia;
or May 1 in all other States. If the re-
duction cannot be made by such dates
for the current year, the reduction
shall be made in the farm acreage al-
lotment or farm marketing quota next
established for the farm, but no later
than by corresponding dates in a later
year. No reduction shall be made in the
farm acreage allotment or farm mar-
keting quota for any farm for a viola-
tion if the farm acreage allotment or
marketing quota for such farm for any
prior year was reduced because of the
same violation.

§ 723.213 Approval of acreage allot-
ments and marketing quotas and
notices to farm operators.

(a) Review by State ASC committee. All
farm yields, acreage allotments, and
marketing quotas shall be determined
by the county ASC committee of the
county in which the farm is located
and shall be reviewed by a representa-
tive of the State ASC committee.

(b) Notice to farm operator. An official
notice of the effective farm acreage al-
lotment or farm marketing quota shall
be mailed to the operator of each farm
shown by the records of the county
ASC committee to be entitled to an al-
lotment or quota. The notice to the op-
erator of the farm shall constitute no-
tice to all persons who as operator,
landlord, tenant, or sharecropper are
interested in the farm for which the al-
lotment or quota is established. Insofar
as practicable, all notices shall be
mailed in time to be received prior to
the date of any tobacco marketing
quota or acreage allotment referen-
dum. A copy of such notice containing
the date of mailing or a printout sum-
mary of such data shall be maintained
for not less than 30 days in a conspicu-
ous place in the county FSA office and
shall thereafter be kept available for
public inspection in the office of the
county ASC committee. A copy of the
notice of acreage allotment or market-
ing quota certified as true and correct
shall be furnished to any person inter-
ested in the farm for which the allot-
ment or quota is established.

(c) Mailing notices. (1) All kinds of to-
bacco. If the county ASC committee de-
termines that the acreage allotment or
farm marketing quota established for
any farm may be changed because of,

(i) Violations. A violation of the acre-
age allotment or marketing quota reg-
ulations for a prior marketing year,

(ii) Agricultural production. Removal
of the farm from agricultural produc-
tion,

(iii) Farm division. Division of the
farm, or

(iv) Farm combination. Combination of
the farm, mailing of the notice of such
acreage allotment or marketing quota
may be delayed, but not later than the
date specified in paragraph (c)(2) of
this section.
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(2) Time for mailing notices. The notice
of acreage allotment or marketing
quota for any farm shall be mailed no
later than April 1 of the current year
in the States of Alabama, Florida,
Georgia, North Carolina, South Caro-
lina, and Virginia or May 1 of the cur-
rent year in all other States.

(d) Marketing quota erroneous notice.
(1) If the official written notice of the
farm acreage allotment and marketing
quota issued for any farm erroneously
stated an acreage allotment or market-
ing quota larger than the correct effec-
tive farm acreage allotment or market-
ing quota, the acreage allotment or
marketing quota shown on the erro-
neous notice shall be deemed to be the
tobacco acreage allotment or market-
ing quota for the farm for the current
year only, if the county ASC commit-
tee determines (with the approval of
the State Executive Director) that the:

(i) Error was not so gross as to place
the operator on notice thereof, and

(ii) Operator, relying upon such no-
tice and acting in good faith, materi-
ally changes the operator’s position
with respect to the production of the
crop.

(2) Undermarketings and over-
marketings for farms for which the er-
roneous notice of marketing quota is
applied shall be determined based on
the correct effective farm marketing
quota.

(3) For purposes of determining his-
tory acreage the correct acreage allot-
ment shall be used, in determining
whether or not 75 percent of the allot-
ment has been planted.

§ 723.214 Application for review.

Any producer who is dissatisfied with
the farm acreage allotment and mar-
keting quota established for the pro-
ducer’s farm may, within 15 days after
mailing of the official notice of the
farm acreage allotment and marketing
quota, file application in writing with
the county FSA office to have such al-
lotment and marketing quota reviewed
by a review committee in accordance
with part 711 of this chapter.

§ 723.215 Transfer of tobacco farm
acreage allotment or farm market-
ing quota that cannot be planted or
replanted due to a natural disaster.

(a) Designation of counties affected by
a natural disaster. The State ASC com-
mittee shall determine those counties
affected by a natural disaster (includ-
ing but not limited to hurricane, rain,
flash flood, hail, drought, and any
other severe weather) which prevents
the timely planting or replanting of
any of the tobacco acreage allotment
or marketing quota for any farm in the
county. The county ASC committee of
each county affected by the determina-
tion shall publicize the determination.

(b) Application for transfer. The owner
or operator of a farm in a county des-
ignated for any year under paragraph
(a) of this section may file a written
application for transfer of tobacco
acreage with the farm acreage allot-
ment or marketing quota for such year
to another farm or farms in the same
county or in any other nearby county
in the same or another State if such
acreage cannot be planted or replanted
because of the natural disaster deter-
mined for such year. The application
shall be filed with the county ASC
committee for the county in which the
farm affected by such disaster is lo-
cated. If the application involves a
transfer to a nearby county, the county
ASC committee for the nearby county
shall be consulted before action is
taken by the county ASC committee
receiving the application.

(c)(1) Amount of burley tobacco trans-
fer. The burley quota to be transferred
shall not exceed the smaller of:

(i) The effective farm quota estab-
lished under this part less such quota
planted to tobacco and not destroyed
by the natural disaster, or

(ii) The quota requested to be trans-
ferred.

(2) Amount of transfer for other than
burley tobacco. The allotment to be
transferred shall not exceed the small-
er of:

(i) The farm allotment established
under this part less such acreage plant-
ed to tobacco and not destroyed by the
natural disaster, or
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(ii) The allotment requested to be
transferred.

(d) County ASC committee approval.
The county ASC committee shall ap-
prove the transfer if it finds that:

(1) All or part of the farm acreage al-
lotment or marketing quota for the
transferring farm could not be timely
planted or replanted because of the
natural disaster.

(2) One or more of the producers of
tobacco on the transferring farm will
be a bona fide producer engaged in the
production of tobacco on the receiving
farm and will share in the proceeds of
the tobacco.

(e) Cancellation of transfer. If a trans-
fer is approved under this section and
it is later determined that the condi-
tions in paragraph (d) of this section
have not been met, the county ASC
committee, or the Deputy Adminis-
trator may cancel such transfer. Ac-
tion by the county ASC committee to
cancel a transfer shall be subject to the
approval of the State ASC committee
or its representative.

(f) Acreage history credits. Any acreage
transferred under this paragraph shall
be considered for the purpose of deter-
mining future allotments or quotas to
have been planted to tobacco on the
farm from which such allotment or
quota is transferred.

(g) Closing dates. The closing date for
filing applications for transfers with
the county ASC committee shall be
July 15 of the current year. Notwith-
standing such closing date require-
ment, the county ASC committee may
accept applications filed after the clos-
ing date upon a determination by the
county ASC committee that the failure
to timely file an application was the
result of conditions beyond the control
of the applicant and a representative of
the State ASC committee approves
such determination.

§ 723.216 Transfer of tobacco acreage
allotment or marketing quota by
sale, lease, or owner.

(a) Except with respect to cigar bind-
er (types 54 and 55) tobacco, tobacco
acreage allotments or marketing
quotas may be transferred between eli-
gible farms in accordance with the pro-
visions of this section.

(1) Types of transfers. With respect to:

(i) Cigar-filler (type 46) and cigar-
filler (types 42, 43, and 44), tobacco
transfers may be by lease only.

(ii) Flue-cured tobacco, transfers
may be by:

(A) Sale, or
(B) Lease under certain natural dis-

aster conditions provided in this sec-
tion.

(iii) Burley tobacco, transfers may be
by:

(A) Lease
(B) Owner, or
(C) Sale.
(iv) Fire-cured, dark air-cured, and

Virginia sun-cured tobacco, transfers
may be by:

(A) Lease,
(B) Owner, or
(C) Sale.
(2) Transfer agreement. In order to

transfer a marketing quota or allot-
ment between two eligible farms, in-
cluding a marketing quota or allot-
ment that is pooled in accordance with
part 719 of this chapter, the transfer
must be recorded on Form FSA–375
and:

(i) Where to file. Filed in the county
FSA office which serves the county in
which the transferring farm is located
for administrative purposes.

(ii) Signature-burley tobacco. Signed
by, for burley tobacco only:

(A) Leases. The owner and operator of
the transferring farm and the owner or
operator of the receiving farm.

(B) Sales. The owner of the selling
farm and an active burley tobacco pro-
ducer who is the buyer. If the buyer is
neither owner nor operator of the farm
to which the quota will be assigned,
the owner or operator of the farm must
give written consent for the quota to
be assigned to the farm.

(C) Owner transfers. The owner of the
transferring farm, who also must be
the owner or operator of the receiving
farm.

(iii) Signature-flue-cured tobacco.
Signed by, for flue-cured tobacco only:

(A) Leases. The owner of the transfer-
ring farm and the owner or operator of
the receiving farm.

(B) Sales. The owner of the selling
farm and an active flue-cured tobacco
producer who is the buyer. If the buyer
is neither owner nor operator of the
farm to which allotment and quota will
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be assigned, the owner or operator of
the farm must be given written consent
for the allotment and quota to be as-
signed to the farm.

(iv) Signatures—except burley and flue-
cured tobacco. Signed by, for all kinds
of tobacco other than burley and flue-
cured tobacco, the owner and operator
of the transferring farm and the owner
or operator of the receiving farm.

(v) Witness. Each person whose signa-
ture is required by paragraphs (a)(2)(ii),
(iii), or (iv) of this section must sign
Form FSA–375 in the presence of a
State or county ASC committee mem-
ber or employee who shall sign Form
FSA–375 as a witness, except that when
both the owner and the operator of a
transferring farm must sign, such wit-
ness is required for the signature of ei-
ther the owner or operator, but not
both. If such signatures cannot be wit-
nessed in the county FSA office where
the farm is administratively located,
they may be witnessed in any State or
county FSA office convenient to the
owner or operator’s residence. The re-
quirement that signatures be witnessed
for producers that are ill, infirm, reside
in distant areas, or are in similar hard-
ship situations or may be unduly in-
convenienced may be waived provided
the county FSA office mails Form
FSA–375 for the required signatures;

(b) Effective date. In order for the
transfer to be effective for the current
year, the Form FSA–375 shall be filed:

(1) When to file—burley tobacco. For
burley tobacco:

(i) On or before July 1 of the current
year, except as provided in paragraph
(b)(1)(ii) of this section. An agreement
to transfer quota by lease may be con-
sidered to have been filed on July 1 of
the current year if such transfer agree-
ment is filed not later than the end of
the marketing year that begins during
the current year and the county ASC
committee, with the concurrence of the
State ASC committee, determines that
on or before July 1 of the current year
the lessee and lessor agreed to such
lease and transfer of quota and the fail-
ure to file such transfer agreement did
not result from gross negligence on the
part of any party to such lease and
transfer.

(ii) After July 1 of the current crop
year and before February 16 of the fol-

lowing calendar year when the transfer
is by lease and the transferring farm
has suffered a loss of production of bur-
ley tobacco due to hail, drought, exces-
sive rain, wind, tornado, or other natu-
ral disasters as determined by the Dep-
uty Administrator.

(2) When to file—flue-cured tobacco.
For flue-cured tobacco:

(i) On or before June 15 if the transfer
is by sale.

(ii) After June 30 and on or before No-
vember 15 for a transfer by lease when
the transferring farm has suffered a
loss of production of flue-cured tobacco
due to drought, excessive rain, hail,
wind, tornado, or other natural disas-
ters as determined by the Deputy Ad-
ministrator.

(3) When to file—except burley and
flue-cured tobacco. For all other kinds
of tobacco, by the date established by
the State ASC committee, except that
a lease shall be effective if the county
ASC committee, with the approval of a
State ASC committee representative,
finds that the producer was prevented
from timely filing the transfer agree-
ment due to reasons beyond the control
of the producer.

(c) Approval or disapproval. A transfer
agreement shall not be approved before
the period for filing an application for
review of the initial notice of allot-
ment or quota has expired. The county
ASC committee or its designee shall
approve each transfer agreement that
meets the eligibility requirements of
this section. The county ASC commit-
tee shall disapprove any transfer agree-
ment that does not meet the eligibility
requirement of this section. Any ap-
proval or disapproval of a transfer
agreement shall to the extent possible
be made within 30 days after the trans-
fer agreement is filed with the county
ASC committee unless additional time
is required as the result of conditions
beyond the control of the county ASC
committee. However;

(1) Burley tobacco. If an agreement is
filed after July 1 which provides for the
sale of quota, a transfer agreement
shall not be approved until the next
year’s quota is computed for the selling
farm. In addition, if marketing quota
referendum will be conducted to deter-
mine whether or not quotas will be in

VerDate 14-MAR-97 10:49 Mar 21, 1997 Jkt 174013 PO 00000 Frm 00129 Fmt 8010 Sfmt 8010 E:\XXTEMP/174XXX.026 174xxx



130

7 CFR Ch. VII (1–1–97 Edition)§ 723.216

effect for the crop, a transfer agree-
ment shall not be approved until the
Secretary announces that quotas have
been approved by referendum.

(2) Flue-cured tobacco. If an agree-
ment is filed after June 15 which pro-
vides for the sale of an allotment and
quota, a transfer agreement shall not
be approved until next year’s allotment
and quota is computed for the selling
farm. In addition, if a marketing quota
referendum will be conducted to deter-
mine whether or not quotas will be in
effect for the crop, a transfer agree-
ment shall not be approved until the
Secretary announces that quotas have
been approved by referendum.

(d) Time of determination. An approved
transfer agreement shall become effec-
tive for the then current crop year, ex-
cept that if an agreement that is filed
after June 15 for the sale of flue-cured
tobacco quota or after July 1 for the
sale of burley tobacco quota, such ap-
proved agreement shall become effec-
tive for the next crop year.

(e) Burley tobacco. For burley tobacco
only:

(1) Basis for transfer by sale. If the
transfer of a quota is by sale, the
transfer shall be based on part or all of
the farm poundage quota.

(2) Basis for transfer by lease or owner.
If the transfer of a quota is by lease or
by the owner, transfer shall be based
on a part of or all of the effective farm
poundage quota.

(3) Accumulation of quota. A transfer
by lease or by owner shall not be ap-
proved if the county ASC committee
determines that the primary purpose of
the transfer is to accumulate the quota
on the farm (i.e., alternately transfer-
ring to and from the farm for 2 or more
years to maintain the quota without
satisfactory evidence of plans for pro-
ducing the quota on the receiving
farm).

(4) Subleasing. In order to determine
whether there is any subleasing of a
burley farm marketing quota, the cur-
rent year is divided into two periods,
the period up to and including July 1,
and the period after July 1. The county
ASC committee shall not approve a
transfer during either period if the ef-
fect would be both a transfer to and
from the farm during the same period.
However, a transfer may be approved

within any crop year if quota is trans-
ferred from a farm for one or more
years and the farm subsequently is
combined with another farm that oth-
erwise is eligible to receive quota by
lease or by the owner.

(5) Transferring farm restrictions. An
agreement to transfer quota from a
farm by lease or by the owner shall not
be approved:

(i) Limitation. If the pounds of quota
being transferred exceed the difference
obtained by subtracting from the effec-
tive farm marketing quota the total
pounds of quota purchased and/or re-
allocated from forfeited quota in the
current and two preceding years, as ad-
justed to reflect changes in national
quota factors which have occurred
since each respective purchase and/or
reallocation of quota. However, this
provision shall not be applicable to
transfer agreements that are filed after
July 1.

(ii) New farm. If the farm is a new
farm.

(iii) Reduction pending. If consider-
ation of a marketing quota violation is
pending which may result in a quota
reduction for the farm for the current
year. However, if the county ASC com-
mittee determines that a decision will
not be made on the pending case on or
before the date specified in § 723.212 of
this part, a 1-year transfer will be ap-
proved if otherwise eligible.

(iv) Filed on or before July 1. Unless
the receiving farm is administratively
located in the same county as the
transferring farm. However, for 1991
and subsequent crops burley tobacco
producers in the State of Tennessee
shall be permitted to lease and transfer
burley tobacco quota to any other farm
in the State.

(v) Filed after July 1. If the transfer
agreement is filed after July 1, unless
the county ASC committee in the
county in which the farm is located for
administrative purposes determines
that the:

(A) Farm’s expected production of
burley tobacco is less than 80 percent
of the farm’s effective marketing quota
as a result of a flood, hail, wind,
drought, excessive rain, tornado, or
other natural disaster.

(B) Acreage planted to burley to-
bacco on the farm was sufficient to
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produce, under average conditions, an
amount of tobacco which, when added
to any carryover tobacco from the pre-
vious marketing year, would equal the
farm’s effective farm marketing quota.

(C) Lessor made reasonable and cus-
tomary efforts to produce the effective
farm marketing quota;

(D) Producers on the farm qualify for
price support in accordance with the
provisions of part 1464 of this title; and

(E) Receiving farm is administra-
tively located in the same State as the
transferring farm.

(vi) Consent of lien holder. For a mul-
tiple year transfer, if the farm is sub-
ject to lien, unless the lien holder
agrees in writing to the transfer; and

(vii) Claim for marketing quota penalty.
If a claim has been filed against the
lessor for a tobacco marketing quota
penalty and the claim remains unpaid;
However, this provision shall not apply
if the claim is paid or the entire pro-
ceeds of the lease of the quota are ap-
plied against the claim and the county
ASC committee determines that the
amount paid for the lease represents a
reasonable price for the pounds of
quota being leased.

(viii) Forfeiture pending. To the ex-
tent that forfeiture of such quota is ex-
pected to become final before July 1.

(ix) Divided farms with less than 1,000
pounds of quota. If the farm has been di-
vided by reconstitution and the divided
farm has a farm marketing quota of
less than 1,000 pounds subject to being
reduced to zero pursuant to section
723.208(b).

(6) Receiving farm restrictions. An
agreement to transfer quota to a farm
by lease or by owner shall not be ap-
proved:

(i) Filed on or before July 1. If the
transfer agreement is filed on or before
July 1:

(A) Unless the receiving farm is ad-
ministratively located in the same
county as the transferring farm and
the provisions of paragraph (e)(5)(iv) of
this section are not applicable.

(B) If the pounds of quota being
transferred to the farm exceed the
smaller of 30,000 pounds or the dif-
ference between the farm marketing
quota and one-half the result obtained
by multiplying the acres of cropland on
the farm by the farm yield.

(ii) Filed after July 1. If the transfer
agreement is filed after July 1, unless
the:

(A) Producers on the farm qualify for
price support in accordance with the
provisions of part 1464 of this title; and

(B) Pounds of quota to be transferred
to the lessee farm do not exceed the
difference obtained by subtracting the
effective farm marketing quota (before
the filing of the transfer agreement)
for the lessee farm from the total
pounds of tobacco marketed and/or
available for marketing (based on esti-
mated pounds of tobacco on hand and/
or in the process of being produced)
from the farm in the current year.

(C) Transferring farm is administra-
tively located in the same State as the
receiving farm.

(7) Selling farm restrictions. A transfer
of quota from a farm by sale shall not
be approved:

(i) Previously purchased and/or reallo-
cated quota. If the farm marketing
quota was bought and/or reallocated
from quota previously forfeited as pro-
vided in § 723.219(i)(1), and the purchase
and/or reallocation became effective
within the current or any of the three
preceding years; if the purchased and/
or reallocated quota was obtained from
quota purchased and/or reallocated as
provided in paragraph (b) of this sec-
tion within the four preceding years.
However, this provision shall not be ap-
plicable if:

(A) The quota was purchased and/or
reallocated to the farm during four pre-
ceding years; and

(B) The county ASC committee, with
the concurrence of a representative of
the State ASC committee, determines
that the failure to permit the sale of
quota, to the extent otherwise per-
mitted by this section, would cause an
undue hardship on the seller and the:

(1) Sale is in connection with the set-
tlement of an estate which includes the
farm for which the quota was estab-
lished;

(2) Owner of the quota is experiencing
financial distress to the extent that
current year financing is unlikely;

(3) Owner of the quota is disabled due
to health reasons to the extent that
such person can no longer continue to
share in the risk of production of the
purchased and/or reallocated quota; or
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(4) Owner of the quota is sharing in
the risk of production as an investing
producer and loses resources necessary
to produce the crop due to reasons be-
yond such owner’s control such as the
loss of a tenant or sharecropper and a
replacement cannot be obtained.

(ii) Location of farms. Unless both the
selling farm and the buying farm are
administratively located in the same
county.

(iii) Pounds for sale. The pounds
transferred by sale shall be based on
part of all of the farm poundage quota.

(iv) Reduction pending. If consider-
ation of an indicated marketing quota
violation is pending which may result
in quota reduction for the farm for the
current year. However, if the county
ASC committee determines that a deci-
sion will not be made on the pending
case on or before the date specified in
§ 723.212 of this part, a transfer will be
approved if otherwise eligible.

(v) Forfeiture pending. If the agree-
ment for transfer by sale is filed subse-
quent to the final date which is per-
mitted for the sale of the quota in
order to prevent forfeiture.

(vi) Claim for marketing quota penalty.
If a claim has been filed against the
seller for a tobacco marketing quota
penalty and the claim remains unpaid:
However, this provision shall not be ap-
plicable if the claim for such penalty is
paid or the entire proceeds of the sale
of the quota are applied against the
claim and the county ASC committee
determines that the amount paid rep-
resents a reasonable selling price for
the pounds of quota being sold.

(vii) Consent of lien holder. Requires
consent of the lien holder, if the farm
is subject to a lien, unless the lien
holder agrees in writing to the trans-
fer. However, consent of a lien holder is
not required for a transfer of the
pounds of quota from a farm for which
forfeiture is required in accordance
with the provisions of § 723.219.

(viii) Quota is subject to an approved
Conservation Reserve Program Contract.
If the quota has been reduced because
of an approved Conservation Reserve
Program contract according to part 704
of this chapter unless forfeiture is oth-
erwise required.

(8) Restrictions on buying farm. A
transfer of quota to a farm by purchase
shall not be approved:

(i) Active producers. Unless the buyer
is an active burley tobacco producer.

(ii) Cropland limitation. If the sum of
the pounds of quota being transferred
exceeds the difference between the
farm marketing quota and one-half the
result obtained by multiplying the
acres of cropland on the farm by the
farm yield.

(iii) Quota previously sold. If quota
was sold from the farm in the current
or either of the two preceding years.

(iv) Unless both the buying farm and
the selling farm are administratively
located in the same county.

(v) Quota limitation. If the sum of the
pounds of quota being transferred in
the current year exceeds the larger of:
(A) 30 percent of the receiving farm’s
existing quota, or (B) 20,000 pounds.

(9) Period of transfer. A transfer by
lease or by owner may be for a period
of one to five years: However, an agree-
ment to transfer quota by lease shall
be limited to the current crop year if
the transfer is filed after July 1 in ac-
cordance with the natural disaster pro-
visions of this section.

(10) Redetermination of quota after
transfer by lease or by the owner. After a
transfer by lease or by the owner, the
effective farm marketing quota shall
be redetermined for both the transfer-
ring farm and the receiving farm.

(11) Apportionment of data-selling farm.
The pounds of farm marketing quota
retained on the selling farm after the
sale of quota shall be divided by the
farm marketing quota established for
the selling farm before the sale to de-
termine a factor for apportioning farm
data. The data to be retained on the
selling farm shall be determined by
multiplying the factor by the following
data:

(i) The amount of any overmarket-
ings which have not been subtracted
when a determination is made of the
effective farm marketing quota of the
selling farm;

(ii) The pounds of quota which have
been transferred from the selling farm
by lease or by the owner in the current
year;

(iii) The pounds of quota which have
been reduced in the current year as the
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result of a marketing quota violation
in a prior year;

(iv) The pounds of quota transferred
to the farm by lease or by owner in the
previous year;

(v) The previous year’s farm market-
ing quota; and

(vi) The previous year’s effective
farm marketing quota.

(12) Apportionment of data-buying
farm. The buying farm’s share of each
respective item of farm data shall be
determined by subtracting the pounds
which are retained on the selling farm
for the respective item from the pounds
which were established for the selling
farm for the respective item before the
current sale of quota. However, the
pounds of quota transferred from the
selling farm by lease or by the owner
and/or the pounds of quota reduction
resulting from a marketing quota vio-
lation on the selling farm may be ap-
portioned between the farms in accord-
ance with a written agreement between
the buyer and the seller if the farm
marketing quota retained on the sell-
ing farm is sufficient to satisfy the
pounds of quota which were transferred
by lease or by the owner, the pounds of
quota which have been reduced as the
result of a marketing quota violation,
and the overmarketings for the farm, if
any. The data determined in accord-
ance with this paragraph shall he
added to any previous data for the buy-
ing farm.

(13) Redetermination quota after sale or
purchase of quota. After adjusting the
data in accordance with the provisions
of this section, the effective farm mar-
keting quota shall be determined for
both the buying and selling farm.

(14) Farm division after transfer by
lease. If a farm is divided after there
has been a transfer of a marketing
quota to the farm by lease, the trans-
ferred quota shall be divided in the
manner which is designated in writing
by the lessee. In the absence of a writ-
ten designation, the leased quota shall
be apportioned in the same manner as
the farm marketing quota of the par-
ent farm.

(15) Multiple year transfer by lease or
by owner. The effective farm marketing
quota on a receiving farm having a
multiple-year transfer agreement in ef-
fect shall be adjusted for each year for

which such transfer agreement is in ef-
fect to reflect any decrease in the na-
tional quota factor which causes the
farm marketing quota established for
the transferring farm to be less than
the pounds of quota which have been
transferred to the receiving farm.

(16) Considered planted credit. Consid-
ered planted credit shall be given to
the transferring farm when tobacco
quota is transferred from the farm by
lease or by owner.

(f) Flue-cured tobacco. For flue-cured
tobacco only:

(1) Location of buying and selling
farms. Marketing quota transferred by
sale must be to a farm administra-
tively located within the same county.

(2) Maximum quota to be transferred by
sale. If the transfer is by sale, the
transfer shall be based on part or all of
the farm poundage quota. the maxi-
mum quota that may be transferred by
sale is the farm poundage quota.

(3) Transfer by lease-involvement of
outside parties. If the transfer is by
lease, only the lessor and lessee (or any
attorney, trustee, bank, or other agent
who regularly represents either the les-
sor or lessee in business transactions
unrelated to the production or market-
ing of tobacco) may be parties to, or in-
volved in the arrangements for such
transfer. The transfer shall be based on
a portion or all of the effective farm
poundage quota. The maximum quota
that may be transferred by lease is the
effective farm poundage quota.

(4) Lessor farm restrictions. A transfer
of quota from a farm by lease shall not
be approved:

(i) New farm. If the farm is a new
farm.

(ii) Natural disaster. Unless the coun-
ty ASC committee in the county in
which the farm is located for adminis-
trative purposes determines that the:

(A)(1) The farm has planted an acre-
age equal to or more than 90 percent of
the effective farm acreage allotment,
or

(2) In accordance with guidelines is-
sued by the Deputy Administrator, the
planted acreage of flue-cured tobacco
on the farm is sufficient to produce,
under average conditions, an amount of
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tobacco which, when added to any car-
ryover tobacco from the previous mar-
keting year, would equal the farm’s ef-
fective farm marketing quota;

(B) Lessor made reasonable and cus-
tomary efforts to produce the effective
farm marketing quota;

(C) Producers on the farm qualify for
price support in accordance with the
provisions of part 1464 of this title; and

(D) Farm’s expected production of
flue-cured tobacco is less than 80 per-
cent of the farm’s effective marketing
quota as a result of a drought, exces-
sive rain, hail, wind, tornado, or other
natural disaster as determined by the
Deputy Administrator.

(iii) Claim for tobacco marketing quota
penalty. If a claim has been filed
against the lessor for tobacco market-
ing quota penalty and the claim re-
mains unpaid unless the claim is paid
or the entire proceeds of the lease of
the allotment and quota are applied
against the claim and the county ASC
committee determines that the amount
of the lease represents a reasonable
price for the pounds of quota being
leased.

(iv) Located in the same State. Unless
the lessor farm is administratively lo-
cated in the same State as the lessee
farm.

(5) Lessee farm restrictions. A transfer
of quota to a farm by lease shall not be
approved:

(i) Price support eligibility. Unless the
producers on the farm qualify for price
support under the provisions of part
1464 of this title; and

(ii) Limitation. If the pounds of quota
to be transferred to the lessee farm ex-
ceed the difference obtained by sub-
tracting the effective farm marketing
quota (before the filing of the transfer
agreement) for the lessee farm from
the total pounds of tobacco marketed
and/or available for marketing (based
on estimated pounds of tobacco on
hand and/or in the process of being pro-
duced) from the farm in the current
year.

(iii) Located in same State. Unless the
lessee farm is administratively located
in the same State as the lessor farm.

(6) Selling farm restrictions. A transfer
of quota from a farm by sale shall not
be approved:

(i) Previously purchased and/or reallo-
cated quota. If a farm marketing quota
includes quota that was purchased and/
or reallocated from the quota which
has been forfeited and the purchase
and/or reallocation became effective in
the current or any of the three preced-
ing years. However, this provision shall
not be applicable if:

(A)(1) The quota being sold was pur-
chased in such period, if forfeiture of
such quota is required by § 723.220 of
this part, and the amount of quota
being transferred does not exceed the
amount of quota for which forfeiture
otherwise is required in accordance
with the provisions of § 723.220 of this
part; or

(2) The county ASC committee, with
the concurrence of a representative of
the State ASC committee, determines
that the failure to approve the sale
would cause an undue hardship on the
seller and:

(B) The sale is in connection with the
settlement of an estate which includes
the farm for which the quota was es-
tablished;

(C) The owner of the quota is experi-
encing financial distress to the extent
that current year financing is unlikely;

(D) The owner of the quota is dis-
abled due to health reasons to the ex-
tent that such person can no longer
continue to share in the risk of produc-
tion of the purchased and/or reallo-
cated quota; or

(E) The owner of the quota is sharing
in the risk of production as an invest-
ing producer and loses resources nec-
essary to produce the crop due to rea-
sons beyond such owner’s control such
as the loss of a tenant or share cropper
and a replacement cannot be obtained.

(ii) Reduction pending. If consider-
ation of an indicated violation is pend-
ing which may result in an allotment
and quota reduction for the farm for
the current year. However, if the coun-
ty ASC committee determines that a
decision will not be made on the pend-
ing case on or before April 1, a transfer
may be approved.

(iii) Forfeiture pending. If the agree-
ment for transfer by sale is filed subse-
quent to the final date which is per-
mitted for the sale of the allotment
and quota in order to prevent forfeit-
ure.
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(iv) Consent of lien holder. If the farm
is subject to a lien unless the lien hold-
er agrees in writing to the transfer:
However, consent of a lien holder is not
required for a transfer of the pounds of
quota for which forfeiture is required
in accordance with the provisions of
§ 723.220 of this part.

(v) Claim for marketing quota penalty.
If a claim has been filed against the
seller for a tobacco marketing quota
penalty and the claim remains unpaid:
However, this provision shall not be ap-
plicable if the claim for such penalty is
paid or the entire proceeds of the sale
of the allotment and quota are applied
against the claim and the county ASC
committee determines that the amount
paid represents a reasonable selling
price for the pounds of quota being
sold.

(vi) Allotment and quota subject to an
approved Conservation Reserve Program
contract. If the allotment and quota is
subject to an approved Conservation
Reserve Program contract, unless for-
feiture otherwise would be required in
accordance with the provisions of
§ 723.220 of this part.

(7) Buying farm restrictions. A transfer
of quota to a farm by purchase shall
not be approved:

(i) Active producer. Unless the buyer
is an active flue-cured tobacco pro-
ducer.

(ii) Tillable cropland limitation. If the
sum of the pounds of quota being trans-
ferred, plus the pounds of quota pre-
viously transferred to the farm in the
current year by lease, exceeds the dif-
ference between the farm marketing
quota and one-half the result obtained
by multiplying the acres of tillable
cropland by the farm yield.

(iii) Quota previously sold. If the farm
owner sold quota from a farm during
the current or any of two preceding
years.

(iv) Installment payment option. Unless
the buyer of the flue-cured tobacco
acreage allotment and marketing
quota has been afforded an option to
pay for such allotment and quota in
two to five equal annual installments
payable each fall beginning with the
fall of the crop year in which the trans-
fer becomes effective and such buyer
certifies on a form prescribed by the

Deputy Administrator that such option
has been made available to the buyer.

(8) Allotment and quota after transfer
by lease. The effective farm acreage al-
lotment and the effective farm market-
ing quota shall be determined for both
the lessee farm and the lessor farm in
accordance with the provisions of
§§ 723.205 and 723.206 of this part, respec-
tively.

(9) Apportionment of data after transfer
of quota by sale-selling farm. The pounds
of farm marketing quota retained on
the selling farm after the sale of quota
shall be divided by the farm marketing
quota established for the selling farm
before the sale to determine a factor
for apportioning farm data for the cur-
rent year and for the base period. The
data to be retained on the selling farm
shall be determined by multiplying the
factor by the following data:

(i) The planted and considered plant-
ed acres for the base period;

(ii) The history acres for the base pe-
riod;

(iii) The farm acreage allotment for
the current year and for the base pe-
riod;

(iv) The amount of any overmarket-
ings which have not been subtracted
when a determination is made of the
effective farm marketing quota of the
selling farm;

(v) The pounds of quota which have
been transferred from the selling farm
by lease in the current year;

(vi) The acres of allotment which
have been reduced in the current year
as the result of a marketing quota vio-
lation in a prior year;

(vii) The pounds of quota transferred
to the farm by lease in the previous
year;

(viii) The previous year’s farm mar-
keting quota;

(ix) The previous year’s effective
farm marketing quota; and

(x) The previous year’s marketings.
(10) Apportionment of data-buying

farm. The pounds of farm marketing
quota which have been purchased shall
be divided by the farm yield for the
buying farm in order to determine the
farm acreage allotment for the buying
farm. The buying farm’s share of other
farm data shall be determined by sub-
tracting the acres or pounds, as appli-
cable, which are retained on the selling
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farm from the acres or pounds which
were established for the selling farm
before the current sale of quota: How-
ever, the acres computed for the acres
of reduction resulting from a market-
ing quota violation for the buying farm
shall be multiplied by a factor deter-
mined by dividing the farm yield of the
selling farm by the farm yield of the
buying farm in order to determine the
acres of reduction from the buying
farm for the current year. The pounds
of quota transferred from the selling
farm by lease and/or the acres of allot-
ment reduction resulting from a mar-
keting quota violation on the selling
farm may be apportioned between the
farms in accordance with a written
agreement between the buyer and the
seller if the farm marketing quota re-
tained on the selling farm is sufficient
to satisfy the pounds of quota which
are leased, the pounds of quota which
have been reduced as the result of a
marketing quota violation, and the
overmarketings for the farm, if any.
The data determined in accordance
with this paragraph shall be added to
any previous data for the buying farm.

(11) Allotment and quota. After adjust-
ing the data in accordance with the
provisions of this section, the farm
acreage allotment, the effective farm
acreage allotment, and the effective
farm marketing quota shall be deter-
mined for both the buying and the sell-
ing farm.

(12) Effect of price support eligibility. If
a lease agreement is filed after the
farm operator reports the acreage of
tobacco on the farm in the current
year, the effective farm acreage allot-
ment which has been determined prior
to the approval of the transfer will be
used in determining price support eligi-
bility for the farm.

(13) Violation of lease provisions. (i) If,
after a lease agreement is approved, in-
formation is brought to the attention
of the county ASC committee which in-
dicates that either the lessor or the
lessee, or both, knowingly filed a false
certification with respect to a transfer
of quota by lease, the county ASC com-
mittee shall schedule a hearing, notify
such person of the time and place of
the hearing, and present evidence at
the hearing with respect to the allega-
tion of false certification. If, as a result

of the evidence presented, the county
ASC committee determines that such
person knowingly made a false certifi-
cation, the county ASC committee
shall notify the person of the deter-
mination and afford such person 15
days after the mailing of the notice to
request a review of the determination
by a review committee as provided for
by part 711 of this chapter.

(ii) If it is determined that the lessor
knowingly made a false certification,
the next flue-cured tobacco acreage al-
lotment and marketing quota estab-
lished for the lessor’s farm shall be re-
duced by that percentage which the
leased quota was of the total flue-cured
tobacco farm marketing quota estab-
lished for the farm in the year of the
lease.

(iii) If it is determined that the les-
see knowingly made a false certifi-
cation, the lease agreement for pur-
poses of the flue-cured tobacco market-
ing quota program with respect to the
lessee’s farm shall be considered to be
null and void as of the date approved
by the county ASC committee.

(14) Considered planted credit. Consid-
ered planted credit shall be given to
the lessor farm for the tobacco acreage
allotment which is deducted as the re-
sult of the transfer of quota from the
farm by lease.

(15) Sale of quota with installment pay-
ment option. Notwithstanding any other
provision of this section the owner of a
farm who sells any flue-cured tobacco
acreage allotment and marketing
quota may:

(i) Negotiate with more than one pro-
spective buyer before selling such al-
lotment and quota; or

(ii) Sell such allotment and quota to
any eligible buyer whom such owner
may select; or

(iii) Sell such allotment and quota
for a single payment; or

(iv) Include provisions in the agree-
ment of sale to protect the seller’s in-
terest if the buyer fails to make full
payment. Such provisions may not in-
clude the use of such allotment and
quota as collateral for purposes of pro-
tecting the seller’s interest in the al-
lotment and quota.

(v) Flue-cured tobacco acreage allot-
ment and marketing quota purchased
in accordance with this subparagraph
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shall not revert to the seller’s farm but
shall remain with the farm to which
assigned at the time of purchase even
though the buyer fails to make full
payment to the seller for such allot-
ment and quota.

(g) Burley and flue-cured tobacco. For
burley or flue-cured tobacco:

(1) Carryover tobacco. If tobacco is
marketed after the entire farm mar-
keting quota of the producing farm has
been transferred by sale, the tobacco
shall be considered as having been mar-
keted on each farm to which farm mar-
keting quota was transferred by sale in
accordance with a transfer agreement
filed after June 15 for flue-cured to-
bacco, or July 1 for burley tobacco, of
the last year in which a farm market-
ing quota was established for the pro-
ducing farm. Such marketing shall be
prorated to each farm in proportion to
the pounds of farm poundage quota
purchased by each farm. If there was
more than one farm to which a farm
marketing quota was transferred by
sale, the marketing may be assigned to
the farms in the manner agreed to in
writing by each of the buyers of such
farm marketing quota.

(2) Cancellation of transfer. A transfer
of flue-cured allotment and quota, or
burley quota, under this section which
was approved in error or on the basis of
incorrect information furnished by the
parties to the agreement shall be can-
celed by the county ASC committee.
For the purpose of determining any
overmarketings and undermarketings
from the farms, and for the purpose of
determining eligibility for price sup-
port and marketing quota penalties,
the cancellation shall be effective as of
the date of approval. However, such
cancellation shall not be effective for
the current marketing year for price
support and marketing quota penalty
purposes if the:

(i) Transfer approval was made in
error or on the basis of incorrect infor-
mation which had been unknowingly
furnished by the parties to the agree-
ment; and

(ii) Parties to the transfer agreement
were not notified of the cancellation
before the marketing for the receiving
farm exceeded the correct effective
farm marketing quota.

(3) Canceled because of fraud. If a
transfer of a flue-cured allotment and
quota, or burley quota, is canceled be-
cause of fraud on the part of the owner
of the transferring farm but no fraud is
attributable to either the owner or op-
erator of the receiving farm, such can-
cellation shall be effective as of the
date of approval of the transfer except
for purposes of determining eligibility
for price support and marketing quota
penalties for the receiving farm. In
such case, the overmarketings shall be
charged against the farm from which
the transfer was made if the farm, after
any reconstitution which may be nec-
essary as a result of fraud, is assigned
a flue-cured allotment and quota, or
burley quota, against which the over-
marketings could be charged. Other-
wise, the overmarketings shall be
charged against any other farm in-
volved in the fraud having a flue-cured
allotment and quota, or burley quota,
after any reconstitution required by
such fraud. Notwithstanding the fore-
going, any overmarketings on the re-
ceiving farm which are in excess of the
amount of quota involved in the can-
celed transfer shall be charged against
the receiving farm.

(4) Dissolution or revision of a transfer
agreement. A transfer agreement may
be dissolved or minor revisions made
with respect to such agreement if a
written request by all parties to the
agreement is made to the county ASC
committee by November 15 of the cur-
rent marketing year for flue-cured to-
bacco, or by February 15 of the current
marketing year for burley tobacco.
After any such dissolution or revision
of a transfer agreement, an official no-
tice of the flue-cured acreage allot-
ment and marketing quota, or burley
quota, shall be issued by the county
ASC committee to each of the opera-
tors involved in the transfer agree-
ment.

(h) Cigar tobacco. For cigar-filler
(type 46) and cigar-filler (types 42, 43,
and 44) tobacco only, the provisions of
paragraph (j) of this section are appli-
cable in addition to the following:

(1) Farm eligible. The owner and oper-
ator (acting together if different per-
son) of any farm for which an old farm
tobacco acreage allotment is estab-
lished for the current year may lease
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and transfer all or any part of the farm
acreage allotment established for such
farm to any other owner or operator of
a farm in the same county with a cur-
rent year’s allotment (old or new farm)
for the same kind of tobacco for use on
such farm. Transfer of allotments by
lease shall not exceed 5 years.

(2) Transfer approved acre per acre.
The lease and transfer shall be ap-
proved acre per acre.

(3) Considered planted credit. The
amount of allotment acreage which is
leased from a farm shall be considered
for the purpose of determining future
allotments (and tobacco history acre-
age) to have been planted to tobacco on
such farm. The amount of allotment
acreage which is leased and transferred
to a farm shall not be taken into ac-
count in establishing allotments for
subsequent years for such farms.

(4) Limitation on acreage transferred.
The total acreage allotted to any farm
after the transfer by lease of tobacco
acreage allotment to the farm shall not
exceed 50 percent of the acreage of
cropland in the farm, except that in
the case of cigar-filler (types 42, 43, 44,
and 46) transfers, such transfers shall
be limited to a total of 10 acres.

(5) Transfer from the pool. Allotments
in a pool pursuant to part 719 of this
chapter may be eligible for lease and
transfer during the 3-year life of the
pooled allotment. An agreement to
lease and transfer shall not serve to ex-
tend the life of such pooled allotment.

(i) Fire-cured, Dark air-cured, and Vir-
ginia sun-cured tobacco. For Fire-cured,
Dark air-cured, and Virginia sun-cured
tobacco, only, the provisions of this
section are applicable in addition to
the following:

(1) Persons eligible to file a record of
transfer (FSA–375)—sale or lease. The
owner and operator of any old farm for
which a Fire-cured, Dark air-cured, or
Virginia sun-cured tobacco allotment
is established for the current year may
sell or lease all or any part of such al-
lotment to any other owner or operator
of a farm in the same county, and in
the same State for Virginia fire-cured
(type 21) or Virginia sun-cured (type 37)
tobaccos. The receiving farm need not
be an old farm. In the case of a perma-
nent transfer, a statement signed by
all parties to the transaction confirm-

ing that the sale has been made shall
be filed with the county ASC commit-
tee.

(2) By owner. The owner of any old to-
bacco farm for which a Fire-cured,
Dark air-cured, or Virginia sun-cured
tobacco allotment is established for
the current year may transfer any or
all of such allotment permanently, or
for a term of years designated by the
owner, to another farm in the same
county (within the same State for Vir-
ginia fire-cured and Virginia sun-cured
tobacco) owned or controlled by such
owner.

(3) Maximum period of transfer by lease.
Transfer of allotments by lease shall
not exceed 5 years.

(4) Basis for transfer. The transfer
shall be approved acre for acre.

(5) Adjustments in farm history acreage.
The farm history acreage for the im-
mediately preceding 5 years on farms
from which and to which permanent
transfer of allotment is made shall be
adjusted by the county ASC committee
for each of the base years to correspond
with the amount of allotment trans-
ferred between the farms. In the case of
temporary transfers of allotment for 1
or more years by lease or by owner, the
farm history acreage shall not be re-
duced on the farm from which the
transfer is made and farm history acre-
age shall not be transferred to the re-
ceiving farm.

(6) Limitation on acreage transferred.
The total of the Fire-cured, Dark air-
cured, or Virginia sun-cured tobacco
allotment which may be transferred for
each kind of tobacco, by sale, lease, or
by owner, to a farm shall not exceed 10
acres of allotment. However, the total
of each acreage for each kind of to-
bacco allotted to any farm after such
transfer (the sum of its own allotment
and the acreage transferred after any
adjustment in normal yields for the
current year) shall not exceed 50 per-
cent of the acreage of cropland on the
farm. The cropland in the farm for the
current year for purposes of such trans-
fers shall be the total cropland as de-
fined in part 719 of this chapter.

(7) Prohibition on permanent transfer.
A permanent transfer by sale or by
owner shall not be approved from any
farm to which an allotment was perma-
nently transferred by sale or by owner
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within the 3 immediately preceding
crop years.

(8) Temporary transfer to non-owned
farm. A transfer requested on a tem-
porary basis to a farm controlled but
not owned by the applicant shall be ap-
proved only if the applicant will be the
operator of the farm to which the
transfer is to be made for each year of
the period for which the transfer is re-
quested. When the applicant for whom
such transfer has been approved no
longer is the operator of the receiving
farm due to conditions beyond such op-
erator’s control, the transfer shall re-
main in effect unless the transfer is
terminated under the provisions of
paragraph (j) of this section. Condi-
tions beyond the operator’s control
shall include, but not be limited to,
death, illness, incompetence, or bank-
ruptcy of such person.

(9) Transfer of pooled allotment. Allot-
ments established for a farm as pooled
allotment under part 719 of this chap-
ter may be transferred on a:

(i) Permanent basis during the 3-year
life of a pooled allotment, or

(ii) Temporary basis for a term of
years not to exceed the remaining
number of crop years of such 3-year pe-
riod. A temporary agreement to trans-
fer shall not serve to extend the life of
such pooled allotment.

(10) New farm eligibility. Any farm
from which the entire farm allotment
is sold or permanently transferred by
the owner shall not be eligible for a
new farm tobacco allotment for the
kind transferred during the 5 years fol-
lowing the year in which such transfer
is made.

(11) Transfer of history acreage. Per-
manent transfer of allotment shall
have the effect of transferring history
acreage, farm base, and marketing
quota attributable to such allotment.
In the case of a transfer by lease, the
transferred allotment shall be consid-
ered for purposes of establishing future
allotments to have been planted on the
farm from which such allotment was
transferred.

(j) Tobacco except burley, flue-cured,
and cigar (types 54 and 55). For tobacco
that may be transferred in accordance
with the provisions of paragraph (h) or
(i) of this section, the following provi-
sions shall also apply:

(1) New farm allotment. A new farm al-
lotment shall not be transferred.

(2) Tobacco allotment subject to an ap-
proved Conservation Reserve Program
contract. A transfer of allotment des-
ignated for reduction under a Con-
servation Reserve Program contract
shall not be approved.

(3) Subleasing prohibited. A transfer of
allotment from a farm shall not be ap-
proved during the period for which a
current temporary transfer agreement
is in effect that transferred quota to
the same farm.

(4) Limitation on transfer to and from a
farm in the same year. If a transfer
agreement is in effect for the current
crop year for a farm, a transfer of al-
lotment shall not be approved during
the same crop year:

(i) From such farm receiving allot-
ment by transfer for such year, or

(ii) To such farm which had allot-
ment transferred from it for such year.

(5) Farm in violation. If consideration
of a violation is pending which may re-
sult in an allotment reduction for a
farm for the current year, the county
ASC committee shall delay approval of
any transfer of allotment from or to
the farm until the violation is cleared
or the allotment reduction is made.
However, if the allotment reduction in
such case cannot be made effective for
the current crop year before the final
date for reducing allotments for viola-
tions, the transfer may be approved by
the county ASC committee. In any
case, if, after a transfer of a tobacco
acreage allotment has been approved
by the county ASC committee, it is de-
termined that the allotment for the
farm from which or to which such acre-
age is transferred is to be reduced for a
violation, the allotment reduction for
such farm shall be delayed until the
following year.

(6) Claim for tobacco marketing quota
penalty. A transfer of acreage allot-
ment from a farm shall not be approved
if a claim has been filed against the
lessor, seller, or transferring owner for
a tobacco marketing quota penalty and
the claim remains unpaid. However,
this provision shall not apply if the
claim is paid or the entire proceeds of
the lease or sale of the allotment are
applied against the claim and the coun-
ty ASC committee determines that the
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amount paid for the lease or sale rep-
resents a reasonable price for the acres
of allotment being transferred.

(7) Approval after review period. A
transfer of allotment shall not be ap-
proved by the county ASC committee
for any farm before the time of filing
an application for review, as shown on
the original allotment notice for the
farm, has expired. If an application for
review is filed for a farm involved in a
transfer agreement, such agreement
shall not be approved by the county
ASC committee until the allotment for
such farm is finally determined pursu-
ant to part 711 of this chapter.

(8) Acreage allotment after lease and
transfer. The acreage allotment deter-
mined after a temporary transfer for a
farm under the provisions of this sec-
tion shall be the allotment of such
farm for the current year only for the
purpose of determining:

(i) Excess acreage,
(ii) The amount of penalty to be col-

lected on marketings of excess tobacco
including absorption of carryover pen-
alty tobacco,

(iii) Eligibility for price support, and
(iv) The farm marketing quota and

the percentage reduction for a viola-
tion in the allotment for the farm.

(9) Cancellation of transfer. Any trans-
fer of allotment under this section
which was approved by the county ASC
committee in error or on the basis of
incorrect information furnished by the
parties to the agreement shall be can-
celed by the county ASC committee.
Such cancellation shall be effective as
of the date of approval for purposes of
determining eligibility for price sup-
port and marketing quota penalties ex-
cept that such cancellation shall not be
effective for the current marketing
year for price support and marketing
quota penalty purposes, if:

(i) The transfer approval was made in
error or on the basis of incorrect infor-
mation unknowingly furnished by the
parties to the transfer agreement; and

(ii) The parties to the transfer agree-
ment were not notified of the cancella-
tion before the tobacco was planted.

(10) Dissolution or revision. A transfer
agreement may be dissolved or minor
revisions made where a request by all
parties to the agreement is made in
writing to the county ASC committee.

Such written notification shall be filed
prior to planting the tobacco. A late
filed request to dissolve or revise the
transfer may be effective for the cur-
rent year if the county ASC committee
with approval of a representative of the
State ASC committee determines that
the producer was prevented from time-
ly filing for reasons beyond such pro-
ducer’s control.

(11) Reconstituted farm. The allotment
for a farm being divided or combined in
the current year shall be the allotment
after the transfer has been approved.
Notwithstanding the above, in the case
of a division, the county ASC commit-
tee shall allocate the acreage that was
transferred by lease to the tracts in-
volved in the division as the parent
farm owners and operators designate in
writing. In the absence of such designa-
tion, the county ASC committee shall
apportion the leased acreage.

(12) Consent of lien holder. A transfer
of allotment other than by annual
lease shall not be approved from a farm
subject to a mortgage or other lien un-
less the transfer is agreed to in writing
by the lien holder.

[55 FR 39914, Oct. 1, 1990, as amended at 56 FR
21441, May 9, 1991; 58 FR 11960, Mar. 2, 1993]

§ 723.217 Release and reapportionment
of old farm acreage allotments for
Cigar-filler and Binder (types 42, 43,
44, 54, and 55) tobacco.

(a) Annual or permanent release of
acreage allotments to State committee. Ex-
cept as provided in this paragraph, all
or any part of a farm acreage allot-
ment on which Cigar-filler and Binder
(types 42, 43, 44, 54, and 55) tobacco will
not be produced and which the operator
of the farm voluntarily releases on an
annual basis, or both the owner and op-
erator voluntarily releases on a perma-
nent basis, in writing to the State ASC
committee by not later than the final
date for filing releases established by
the State ASC committee for the cur-
rent year shall be deducted from the al-
lotment of such farm.

(1) For the farm voluntarily releasing
tobacco farm acreage allotment on an
annual basis, such acreage will be con-
sidered as having been planted on the
releasing farm for the purpose of estab-
lishing allotments for subsequent
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years. For the farm receiving such an-
nual released acreage, such acreage
shall not be taken into account in es-
tablishing future allotments for the
farm. The tobacco history acreage for a
farm releasing on a permanent basis
shall not be taken into account in es-
tablishing future allotments for the
farm. The tobacco history acreage for a
farm releasing on a permanent basis
shall be adjusted to reflect the acreage
permanently released.

(2) An acreage allotment shall not be
released either annually or perma-
nently:

(i) From the eminent domain allot-
ment pool if an application for transfer
from the pool has been filed in accord-
ance with part 719 of this chapter;

(ii) From a new farm; or
(iii) To the extent such acreage is

designated for reduction under a Con-
servation Reserve Program contract.

(b) Reapportionment of released acreage
allotment. The acreage voluntarily re-
leased on an annual or permanent basis
for the current year may be reappor-
tioned by the State ASC committee to
any farm in any county in the State in-
cluding a farm receiving a new farm al-
lotment. The State ASC committee
shall select the counties to which the
released acreage will be reapportioned.
The county ASC committee shall se-
lect the farms to which the released
acreage will be reapportioned. The
State ASC committee shall keep
records on both an annual and perma-
nent basis of the source of acreage re-
leased. Any acreage released for the
current year on a permanent basis
which is not reapportioned by the
State ASC committee in the current
year may be reapportioned in the fol-
lowing year. The county ASC commit-
tee for the county receiving released
acreage may reapportion the tobacco
allotment acreage on an annual or per-
manent basis to other farms in the
county in amounts determined by the
county ASC committee to be fair and
reasonable on the basis of land, labor,
and equipment available for production
of Cigarfiller and binder (types 42, 43,
44, 54, and 55) tobacco; crop rotation
practices; and the soil and other phys-
ical factors affecting the production of
tobacco. Released acreage should not
be reapportioned on a temporary or

permanent basis to any farm unless
there is assurance from the operator to
the county ASC committee that the re-
leased acreage being received will be
produced. Allotment reapportioned to a
farm on an annual basis can only be
used by the receiving farm for in-
creased production during the current
year. Allotment reapportioned to a
farm on a permanent basis shall be
added to the current year allotment or
shall serve to establish an allotment
for a farm without a current allotment.
A farm shall be eligible to receive re-
apportionment of released acreage on
either or both an annual or permanent
basis only if a written request is filed
by the farm owner or operator at the
office of the county ASC committee
not later than the final date for filing
such requests established by the State
ASC committee for the current year.

§ 723.218 Determining tobacco history
acreage.

With respect to each respective kind
of tobacco, the tobacco history acreage
shall be determined for each farm for
which a tobacco acreage allotment was
established for such kind of tobacco for
the current year.

(a) The history acreage shall be the
same as the farm acreage allotment for
the respective kind of tobacco if in the
current year, or either of the two pre-
ceding years, the sum of the planted
and considered planted acreage of such
kind of tobacco was as much as 75 per-
cent of the farm acreage allotment.
Otherwise, the history acreage shall be
the sum of the planted and considered
planted acreage of such kind of to-
bacco.

(b) Notwithstanding any other provi-
sion of this section, for the respective
kind of tobacco, the history acres for
the current year and for each year of
the base period shall be reduced to zero
if:

(1) A new farm allotment was can-
celed;

(2) The allotment was in a pool estab-
lished in accordance with the eminent
domain provision of part 719 of this
chapter and the period of eligibility
has expired for transferring the allot-
ment from the pool; or

(3) The county ASC committee deter-
mines that the farm has been retired
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from agricultural production and the
allotment is not eligible for pooling in
accordance with the eminent domain
provisions of part 719 of this chapter.

§ 723.219 Forfeiture of burley tobacco
marketing quota.

(a) Determination of quota subject to
forfeiture. (1) For purposes of paragraph
(b) of this section, the phrase ‘‘owns a
farm’’ means ownership of:

(i) A farm as constituted under part
719 of this chapter, if the entire farm
shares a common ownership; or

(ii) All of the land within a farm
which shares a common ownership if
the parent farm consists of tracts of
land having separate ownerships.

(2) For purposes of paragraph (b) of
this section, the county ASC commit-
tee shall apportion, in accordance with
the provisions of part 719 of this chap-
ter, the burley tobacco quota assigned
to a farm between the various tracts of
land which are separately owned by:

(i) A person not using the land on the
farm for which a burley tobacco mar-
keting quota is established for agricul-
tural purposes.

(ii) A person who uses the land on the
farm for which the burley tobacco mar-
keting quota is established for agricul-
tural purposes or for educational, in-
structional, or demonstrational pur-
poses.

(3) The farm marketing quota deter-
mined under this section for each farm
or tract, as applicable, shall be the
amount of quota subject to forfeiture
under this section.

(b) Person who does not use the land on
the farm for which the marketing quota is
established for agricultural purposes or
does not use such marketing quota for
educational, instructional, or demonstra-
tional purposes. For purposes of this
paragraph, the term ‘‘person’’ means a
person as defined in part 719 of this
chapter, including any governmental
entity, public utility, educational in-
stitution, religious institution or joint
venture (but not including any farming
operation involving only spouses), but
excluding any individual.

(1) Required forfeiture. With respect to
any person owning a farm for which a
burley tobacco marketing quota is es-
tablished, if the county ASC commit-
tee determines that such person does

not use the land on such farm for agri-
cultural purposes, or does not use such
burley tobacco marketing quota for
educational, instructional, or dem-
onstrational purposes, such person
shall forfeit such quota which is not
sold on or before December 1 of the
year after any year for which the coun-
ty ASC committee makes such deter-
mination.

(2) Agricultural purposes. Land on the
farm for which a burley tobacco mar-
keting quota is established shall be
considered to be used for agricultural
purposes if the county ASC committee
determines that:

(i) In the current year or either of
the 2 preceding years such land is used
for the production of:

(A) Row crops of any type;
(B) Livestock or poultry (including

pasture and forage for livestock);
(C) Trees (including orchards and

vineyards); or
(D) Hay or native grasses on open

land; or
(ii) In the current year such farm is

owned by an educational institution
which uses such burley tobacco mar-
keting quota solely for educational, in-
structional, or demonstrational pur-
poses.

(3) Documentation. Within 30 days
after a written request is made by the
county ASC committee, or within such
extended time as may be granted by
the county ASC committee, a person
must submit such documentation as
may be requested to support a deter-
mination that the provisions of para-
graph (b)(1) of this section have been
met with respect to such person. Upon
failure of such person to timely re-
spond to this request, the county ASC
committee shall determine that the
person does not use the land on the
farm for agricultural purposes, or does
not use the burley tobacco marketing
quota for educational, instructional, or
demonstrational purposes.

(c) Buyers of quota fail to share in the
risk of production.

(1) Forfeiture required. If any person
buys burley tobacco quota and such
person fails to share in the risk of pro-
ducing the tobacco which was planted
subject to such quota during any of the
3 crop years beginning with the crop
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year for which the purchase became ef-
fective, such person shall forfeit the
purchased quota if it is not sold on or
before December 31 of the year after
the crop year in which such crop was
planted. However, any purchaser or
subsequent purchaser of quota required
to be sold under the mandatory sale to
prevent forfeiture, provisions of para-
graph (b) of this section shall be re-
quired to share in the risk of produc-
tion of such quota for five crop years
beginning with the crop year for which
the purchase became effective.

(2) Failure to utilize purchased quota
for the production of tobacco shall not
result in the forfeiture of such quota,
but the three year period and the five
year period which is specified in para-
graph (c)(1) of this section shall be ex-
tended 1 year for each year for which
the quota is not utilized.

(3) Reduction for failure to share in the
risk of production. The effective quota
shall be reduced, but not below zero
pounds, for leasing and marketing
quota purposes only, to the extent of
the purchased quota for each crop after
the crop year in which the buyer of
such quota fails to share in the risk of
producing a crop of tobacco which is
subject to such quota.

(4) Determining forfeited amount. If
only part of the quota on a farm is at-
tributable to a purchased quota, the
amount of the farm marketing quota
which must be forfeited under para-
graph (c) of this section shall be deter-
mined by increasing or decreasing each
respective purchase of farm marketing
quota for the farm to reflect changes in
national quota factors since the pur-
chase occurred and subtracting the
pounds of quota which have been sold
to prevent forfeiture.

(d) Hearing. Before any forfeiture of
quota becomes effective under the pro-
visions of this section, the county ASC
committee shall:

(1) Schedule a hearing for the af-
fected person.

(2) Notify the affected person of the
hearing at least 10 days in advance of
the hearing.

(3) Make a determination, on the
basis of the evidence presented at the
hearing by or on behalf of the affected
person and by or on behalf of the coun-

ty ASC committee as to whether or
not:

(i) Any of the conditions for forfeit-
ure specified in this section exist; and

(ii) The affected person knowingly
failed to take steps to prevent forfeit-
ure of allotment and quota when such
forfeiture conditions have been deter-
mined to exist with respect to the pro-
visions of paragraph (b) of this section.

(iii) The affected person knowingly
failed to take steps to prevent forfeit-
ure of burley tobacco quota.

(4) Notify the affected persons of the
county ASC committee determination
and, if forfeiture of quota is to be re-
quired, afford such person an oppor-
tunity to appeal to a review committee
in accordance with the provision of
part 711 of this chapter.

(e) Apportionment of data and deter-
mination of quota after forfeiture. (1) Ap-
portionment of data. The pounds of farm
marketing quota retained on the for-
feiting farm after the forfeiture shall
be divided by the farm marketing
quota established for the farm before
the forfeiture to determine a factor for
apportioning farm data. The data to be
retained on the forfeiting farm shall be
determined by multiplying the factor
by the following data for the forfeiting
farm:

(i) Overmarketings which have been
subtracted when determining the effec-
tive farm marketing quota of the for-
feiting farm.

(ii) Pounds of quota transferred from
the forfeiting farm by lease or by the
owner in the current year.

(iii) Pounds of quota reduced in the
current year for a marketing quota
violation in a prior year.

(iv) Previous year’s effective farm
marketing quota.

(v) Previous year’s marketings.
(vi) Previous year’s farm marketing

quota.
(vii) Pounds of quota transferred to

the farm by lease or by owner in the
previous year.

The portion of the forfeiting farm data
which shall be included in a forfeiture
pool for the county shall be determined
by subtracting the pounds of each re-
spective item of farm data which are
retained on the forfeiting farm from
the pounds of the respective item of
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data which were established for the for-
feiting farm before forfeiture.

(2) Forfeiture pool. The data for the
forfeiture pool shall be added to any
previous data in the forfeiture pool.

(3) Quota after forfeiture. After adjust-
ment of data, the effective farm mar-
keting quota shall be determined in ac-
cordance with the provisions of § 723.206
of this part for the forfeiting farm.

(f) Forfeiture pool. (1) Establishing for-
feiture pool. A forfeiture pool shall be
established in each county in which a
forfeiture of quota occurs. The forfeit-
ure pool shall be increased to include
data for each forfeiture and shall be de-
creased for each reallocation in order
to reflect any forfeited or reallocated
amounts of:

(i) Farm marketing quota for the
current year.

(ii) Quota reduced for marketing
quota violations.

(iii) Quota transferred from the for-
feiting farm by lease or by the owner.

(iv) Previous year’s effective farm
marketing quota.

(v) Previous year’s marketings.
(2) Adjustment of data in forfeiture

pool. At the beginning of the current
year, the data in the forfeiture pool
shall be adjusted by the factor used in
determining quotas for old farms.
Quota data in the forfeiture pool shall
be decreased each time any burley to-
bacco quota is reallocated from the for-
feiture pool. Such decrease in the
quota data will be made in the same
proportion as the pounds of quota
which are reallocated from the pool are
to the pounds of quota which were in
the pool before the reallocation.

(g) Reallocation of quota from forfeiture
pool. (1) Application. In order to estab-
lish eligibility to receive quota from
the forfeiture pool in the current year,
an application must be made on a form
approved by the Deputy Administrator.
Such application must be filed:

(i) Who may file. By an active pro-
ducer.

(ii) When to file. On or before April 30.
The State ASC committee may estab-
lish an earlier date if notice of such
earlier date is given in time for inter-
ested applicants to file an application
by the earlier date.

(iii) Where to file. At the county FSA
office which serves the farm for which
the application is filed.

(2) Eligibility of applicant. In order for
an applicant to be eligible for quota
from the forfeiture pool, the county
ASC committee must determine that:

(i) The application was filed timely.
(ii) The applicant is an active to-

bacco producer.
(iii) During the current year or dur-

ing the 4 years preceding the current
year, the applicant has not sold or for-
feited quota from any farm.

(3) Time to reallocate. The county ASC
committee shall:

(i) Not reallocate any quota from the
forfeiture pool until the time has
passed for filing an application for for-
feited quota for the current year.

(ii) Reallocate any quota from the
forfeiture pool only during the 30-day
period beginning on the day after the
final day for filing an application for
quota from the forfeiture pool.

(4) Reallocation by county ASC commit-
tee. Reallocation of any burley tobacco
quota shall be made by the county ASC
committee. In making its determina-
tion of the amounts of quota to reallo-
cate, the county ASC committee may
consider the size of the current quotas
on the farms of the eligible applicants,
the length of time the applicants have
been farming tobacco, the type of
farming done by the applicants (i.e.,
livestock, grain, or other commod-
ities), previous leasing history of the
applicants, and such other factors
which in the judgment of the county
ASC committee should be considered.
A burley tobacco quota may be reallo-
cated to a farm which currently does
not have a burley tobacco quota. A fac-
tor shall not be used to reallocate
quota between all eligible applicants.

(5) Basis for reallocation from forfeiture
pool. Reallocation from the forfeiture
pool shall be on the basis of pounds of
farm marketing quota.

(6) Amount of quota to be reallocated.
The county ASC committee may re-
allocate all or part of the quota in the
forfeiture pool. The minimum amount
of quota which may be reallocated to
an eligible applicant is the total
amount of quota in the pool or 100
pounds, whichever is less. The maxi-
mum amount is 500 pounds. However,
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up to 1,500 pounds may be allocated
with State ASC committee concur-
rence.

(7) Data for receiving farm. All data for
the forfeiture pool shall be apportioned
to the receiving farm in the proportion
that the reallocated farm marketing
quota is to the total farm marketing
quota in the forfeiture pool before the
reallocation. The data determined for
the receiving farm in accordance with
the provisions of this paragraph shall
be added to any previous data for the
receiving farm.

(8) Quota for receiving farm. After any
adjustments which are made in accord-
ance with the provisions of this sec-
tion, the effective farm marketing
quota shall be determined for the re-
ceiving farm.

(h) Forfeiture of reallocated quota. Any
burley tobacco quota which is reallo-
cated in accordance with the provisions
of this section shall be forfeited if the
applicant to whom the quota is reallo-
cated fails to share in the risk of pro-
ducing a crop of tobacco which is sub-
ject to such quota during any of the 3
years beginning with the crop year dur-
ing which the quota is reallocated. The
amount of farm marketing quota which
must be forfeited shall be determined
in the same manner which is specified
in paragraph (c)(4) of this section with
respect to the forfeiture of purchased
quota. Any forfeiture of quota shall
occur on December 1 of the year in
which the applicant fails to share in
the risk of production of tobacco which
is produced subject to such quota.
While the failure to utilize a quota
shall not subject the quota to forfeit-
ure, the 3 year period which is specified
in this paragraph shall be extended by
1 year for each year in which the quota
is not utilized.

(i) Successor-in-interest. A successor-
in-interest shall be subject to the pro-
visions of this section in the same
manner and to the same extent as
would be applicable to the person
whose interest has been assumed by
such successor-in-interest.

(1) New owner of farm. The new owner
of a farm on which a portion or all of
the farm marketing quota for such
farm was either purchased and/or was
reallocated from forfeited quota shall
become the successor-in-interest to the

previous owner of the farm. However, if
a farm is acquired by a new owner on
or before June 30 of the current crop
year and such owner would otherwise
be required to sell or forfeit the farm
marketing quota because in the preced-
ing crop year the owner of such quota
did not share in the risk of producing a
crop of tobacco which was subject to
such purchased or reallocated quota,
the new owner may be considered the
buyer of the quota instead of being
considered as a successor-in-interest to
the previous owner of the farm. How-
ever, the new owner must furnish to
the county ASC committee on or be-
fore June 30 of the current year a cer-
tification that such owner intends to
become an active burley tobacco pro-
ducer. Any purchased or reallocated
quota, which is acquired by a new
owner who is not considered to be the
buyer of the quota in accordance with
the provisions of this paragraph, shall
be subject to the same terms and con-
ditions with respect to forfeiture which
would be applicable if the new owner
actually had purchased the quota at
the time the farm was acquired.

(2) Buyer no longer shares in risk of
production. The owner of a farm shall
become the successor-in-interest to the
buyer of burley tobacco quota which
was transferred to a farm but which
was not owned by such buyer if the
buyer ceases to share in the risk of pro-
duction of burley tobacco produced on
the farm.

[55 FR 39914, Oct. 1, 1990, as amended at 56 FR
21442, May 9, 1991]

§ 723.220 Forfeiture of flue-cured to-
bacco acreage allotment and mar-
keting quota.

(a) Determination of allotment and
quota subject to forfeiture. (1) For pur-
poses of paragraphs (b) and (c) of this
section, the phrase ‘‘owns a farm’’
means ownership of:

(i) A farm as constituted under part
719 of the chapter if the entire farm
shares a common ownership; or

(ii) All of the land within a common
ownership if the parent farm consists
of separate ownership tracts of land.

(2) For purposes of paragraphs (b) and
(c) of this section, the county ASC
committee shall, in accordance with
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the provisions of part 719 of this chap-
ter, apportion the flue-cured tobacco
acreage allotment and marketing
quota assigned to a farm between:

(i) All land which is owned by any
person which is not significantly in-
volved in the management or use of
land for agricultural purposes, as de-
scribed in paragraph (b) of this section;
and

(ii) Each common ownership tract of
land in the farm other than that de-
scribed in paragraph (a)(2)(i) of this
section.

(3) With respect to the provisions of
paragraph (c) of this section, an acre-
age allotment and marketing quota
shall be determined for a tract in ac-
cordance with paragraph (a)(2)(ii) of
this section only to the extent that
records are available to show the con-
tribution which the tract made to the
flue-cured tobacco acreage allotment
of the parent farm.

(4) The farm acreage allotment and
farm marketing quota determined
under this section for each farm or
tract, as applicable, will be the amount
of allotment and quota subject to for-
feiture under this section.

(b) Persons not significantly involved in
management or use of land for agricul-
tural purposes. For purposes of this
paragraph, the term ‘‘person’’ means a
person as defined in part 719 of this
chapter, including any: Governmental
entity, public utility, educational in-
stitution, or religious institution, but
not including any: Individual, partner-
ship, joint venture, family farm cor-
poration, trust, estate, or similar fidu-
ciary account with respect to which 50
percent or more of the beneficial inter-
est is in one or more individuals; or
educational institution that uses a
flue-cured tobacco acreage allotment
and marketing quota for instruction or
demonstrational purposes.

(1) Required forfeiture. If at any time
the county ASC committee determines
that any person which owns farm for
which a flue-cured tobacco acreage al-
lotment and marketing quota are es-
tablished is not significantly involved
in the management or use of land for
agricultural purposes, such person
shall forfeit such allotment and quota
which is not sold on or before Decem-
ber 1 of the year for which the county

ASC committee makes such a deter-
mination.

(2) Owner ceases to be significantly in-
volved. A person shall be considered to
be significantly involved in the man-
agement or use of land for agricultural
purposes if the county ASC committee
determines that:

(i) For the 3 preceding years, more
than 20 percent of the gross income of
the person has been derived from the
management or use of land for the pro-
duction of crops which are planted and
harvested annually, and/or livestock,
including pasture and forage for live-
stock; and

(ii) Any other person or all other per-
sons which in combination own more
than 50 percent of the assets of the
owner of the flue-cured tobacco allot-
ment and marketing quota also meet
the criteria specified in paragraph
(b)(2)(i) of this section.

(3) Documentation. Within 30 days
after a written request is made by the
county ASC committee, or within such
extended time as may be granted by
the county ASC committee, a person
must submit such documentation as
may be requested to support a deter-
mination that the provisions of para-
graph (b)(2) of this section have been
met with respect to such person. Upon
failure of such person to timely re-
spond to such request, the county ASC
committee shall determine that the
person is not significantly involved in
the management or use of land for ag-
ricultural purposes.

(c) Flue-cured tobacco farm acreage al-
lotment exceeds 50 percent of tillable crop-
land. If any person owns a farm for
which the flue-cured tobacco farm
acreage allotment assigned to the land
owned by the person exceeds 50 percent
of the tillable cropland on such farm,
the person shall take steps, such as the
sale of allotment, the purchase of till-
able cropland, or conversion of land to
tillable cropland status, which will re-
sult in the elimination of the excess or
the person shall forfeit flue-cured to-
bacco farm acreage allotment equal to
the amount of such excess that re-
mains on or after;

(1) July 1 of the year, after the year
of acquisition, if the farm was acquired
after December 1, 1983.
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(2) July 1 of the year after the crop
year for which the change(s) become ef-
fective, for increases in allotment re-
sulting from changes in national acre-
age or national yield factors.

(3) July 1 of the year after the year in
which the farm owner disposes of an
acreage of tillable cropland or changes
the status of land in the farm so as to
cause such land to lose its tillable
cropland status.

(d) Farm includes purchased allotment.
If a farm includes purchased allotment,
notwithstanding the provisions of para-
graph (c)(1) of this section, when the
flue-cured tobacco farm acreage in-
cludes acreage of purchased allotment
and the flue-cured tobacco farm acre-
age allotment exceeds 50 percent of the
tillable cropland because the owner
disposed of an acreage of tillable crop-
land after purchasing the allotment,
the forfeiture shall not take place until
July 1 of the year after the year of
such disposal.

(e) Buyers of allotment fail to share in
the risk of production.

(1) Forfeiture required. If any person
buys flue-cured acreage allotment and
quota and such person fails to share in
the risk of producing the tobacco
which was planted subject to such
quota during any of the three crop
years beginning with the crop year for
which the purchase became effective
such person shall forfeit the purchased
quota if it is not sold on or before De-
cember 31 of the year after the crop
year in which such crop was planted.

(2) Failure to utilize purchased allot-
ment and quota. Failure to utilize pur-
chased allotment and quota for the
production of tobacco shall not result
in the forfeiture of such quota, but the
3 year period which is specified in para-
graph (e)(1) of this section shall be ex-
tended 1 year for each year for which
the quota is not utilized.

(3) Reduction for failure to share in risk
of production. The effective allotment
and quota shall be reduced, but not
below zero acres or pounds, for plant-
ing, leasing, and marketing quota pur-
poses only, to the extent of purchased
allotment and quota for each crop year
after the crop year in which the buyer
of such allotment and quota fails to
share in the risk of producing a crop of

tobacco planted under such allotment
and quota.

(4) Determining forfeited amount. If
only part of the allotment and quota
on a farm resulted from purchased al-
lotment or quota, the amount of farm
marketing quota which must be for-
feited under paragraph (e) of this sec-
tion shall be determined by:

(i) Increasing or decreasing each re-
spective purchase of farm marketing
quota for the farm to reflect any an-
nual changes in national acreage and
national yield factors subsequent to
the year of purchase.

(ii) Adding the amounts determined
in paragraph (e)(4)(i) of this section,
multiplying the result by the farm
yield for the farm, and subtracting the
pounds of quota which have been sold
to prevent forfeiture.

(f) Tobacco not planted nor considered
planted. Notwithstanding any other
provision of this part, any person who
owns a farm for which a flue-cured to-
bacco acreage allotment and market-
ing quota are established, shall forfeit
such allotment and quota after Feb-
ruary 15 of any year immediately fol-
lowing the 1st year of the 3-year period
immediately preceding the year for
which the county ASC committee de-
termines that flue-cured tobacco was
not planted nor considered planted on
such farm during at least 2 years of
such 3-year period.

(g) Hearing. Before any forfeiture of
allotment and quota becomes effective
under the provisions of this section,
the county ASC committee shall:

(1) Schedule a hearing for the af-
fected person.

(2) Notify the affected person of the
hearing at least 10 days in advance of
the hearing.

(3) Make a determination, on the
basis of evidence presented at the hear-
ing by or on behalf of the affected per-
son and by or on behalf of the county
ASC committee as to whether:

(i) Any of the conditions of requiring
forfeiture as specified in this section
exist; and

(ii) The affected person knowingly
failed to take steps to prevent forfeit-
ure of a flue-cured tobacco acreage al-
lotment and marketing quota.

(4) Notify the affected person of the
county ASC committee determination
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and, if forfeiture of allotment and
quota is to be required, afford such per-
son an opportunity to appeal to a re-
view committee under the provision of
part 711 of this chapter.

(5) Wait until the period has passed
for the affected person to appeal the
county ASC committee or review com-
mittee determination that allotment
and quota must be forfeited under the
provisions of this section.

(h) Apportionment of data and deter-
mination of allotment and quota after for-
feiture. (1) Apportionment of data. The
pounds of farm marketing quota re-
tained on the forfeiting farm after the
forfeiture shall be divided by the farm
marketing quota established for the
forfeiting farm before the forfeiture to
determine a factor for apportioning
farm data for the current year and for
the base period. The data to be re-
tained on the forfeiting farm shall be
determined by multiplying the factor
by the following data of the forfeiting
farm, the:

(i) Planted and considered planted
acres for the base period.

(ii) History acres for the base period.
(iii) Farm acreage allotment for the

base period.
(iv) Overmarketings which have not

been subtracted when determining the
effective farm marketing quota of the
forfeiting farm.

(v) Acres of allotment reduced in the
current year for a marketing quota
violation in a prior year.

(vi) Previous year’s effective farm
marketing quota.

(vii) Previous year’s marketings.
(viii) Previous year’s farm marketing

quota.
(ix) Pounds of quota transferred from

the forfeiting farm by lease in the cur-
rent year.

(x) Pounds of quota transferred to
the farm by lease in the previous year.
The portion of the forfeiting farm data
which shall be included in a forfeiture
pool for the county shall be determined
by subtracting the acres or pounds
which are retained on the forfeiting
farm from the acres or pounds estab-
lished for the forfeiting farm before
forfeiture.

(2) Forfeiture pool. The data for the
forfeiture pool shall be added to any
previous data in the forfeiture pool.

(3) Allotment and quota after forfeiture.
After adjustment of data, the effective
farm acreage allotment and the effec-
tive farm marketing quota shall be de-
termined in accordance with § 723.205
and 723.206 of this part, respectively,
for the forfeiting farm.

(i) Forfeiture pool. (1) Establishing for-
feiture pool. A forfeiture pool shall be
established in each county in which a
forfeiture of allotment and quota oc-
curs. The forfeiture pool shall be in-
creased to include data for each forfeit-
ure and shall be decreased for each re-
allocation in order to reflect any for-
feited or reallocated amounts of the:

(i) Farm acreage allotment for the
current year and for the base period.

(ii) Farm marketing quota for the
current year and for the base period.

(iii) Acres reduced for violation.
(iv) Planted and considered planted

acres for the base period.
(v) History acres for the base period.
(vi) Previous year’s effective farm

marketing quota.
(vii) Previous year’s marketing.
(viii) Quota transferred from the for-

feiting farm by lease.
(2) Yield for forfeiture pool. The farm

yield for the forfeiture pool shall be de-
termined by dividing the farm market-
ing quota in the forfeiture pool by the
farm acreage allotment in the forfeit-
ure pool. The preliminary farm yield
for the forfeiture pool shall be deter-
mined by dividing the farm yield by
the national yield factor.

(3) Adjustment of data in forfeiture
pool. At the beginning of the current
year, the data in the forfeiture pool
shall be adjusted by the factors used in
determining yields, allotments, and
quotas for old farms. Acreage and
quota data in the forfeiture pool shall
be decreased each time quota is reallo-
cated from the forfeiture pool, such de-
crease to be made in the same propor-
tion as the pounds of quota which are
reallocated from the pool are to the
pounds of quota which were in the pool
before the reallocation.

(j) Reallocation of allotment and quota
from forfeiture pool. (1) Application. In
order to establish eligibility to receive
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allotment and quota from the forfeit-
ure pool in the current year, an appli-
cation must be made on a form ap-
proved by the Deputy Administrator.
Such application must be filed:

(i) Who may file. By an active pro-
ducer.

(ii) When to file. On or before March
31. The State ASC committee may es-
tablish an earlier date if notice of such
earlier date is given in time for inter-
ested applicants to file an application
by the earlier date.

(iii) Where to file. At the county FSA
office which serves the farm for which
the application is filed.

(2) Eligibility of applicant. In order for
an applicant to be eligible for allot-
ment and quota from the forfeiture
pool, the county ASC committee must
determine that:

(i) The application was filed timely.
(ii) The applicant is an active pro-

ducer.
(iii) During the current year or dur-

ing the 4 years preceding the current
year, the applicant has not:

(A) Sold or forfeited allotment and
quota from any farm.

(B) Used the designation method of
division to retain less allotment than
the farm would have retained by an-
other method of division.

(3) Time to reallocate. The county ASC
committee shall:

(i) Not reallocate any allotment and
quota from the forfeiture pool until the
time has passed for filing an applica-
tion for forfeited allotment and quota
for the current year.

(ii) Reallocate any allotment and
quota from the forfeiture pool only
during the 30-day period beginning on
the day after the final day for filing an
application for allotment and quota
from the forfeiture pool.

(4) Reallocation by county ASC commit-
tee. Reallocation of any allotment and
quota shall be made by the county ASC
committee. In making its determina-
tion of the amounts to reallocate, the
county ASC committee may consider
the size of the current allotments on
the farms of the eligible applicants, the
length of time the applicants have been
farming tobacco, the type of farming
done by the applicants (i.e., livestock,
grain, or other commodities), and other
factors which in the judgment of the

county ASC committee should be con-
sidered. Allotment and quota may be
reallocated to a farm which currently
does not have a flue-cured tobacco al-
lotment. A factor shall not be used to
reallocate allotment and quota be-
tween all eligible applicants.

(5) Basis for reallocation from forfeiture
pool. Reallocation from the forfeiture
pool shall be on the basis of pounds of
farm marketing quota.

(6) Amount of quota to reallocate. The
county ASC committee may reallocate
all or part of the quota in the forfeit-
ure pool.

(i) Minimum. The minimum amount
of quota which may be reallocated to
an eligible applicant is the total
amount of quota in the pool or 200
pounds, whichever is less.

(ii) Maximum. The maximum amount
of quota which may be reallocated to
an eligible applicant is 1,000 pounds.
However, with State ASC committee
approval, up to 2,500 pounds may be al-
located.

(7) Data for receiving farm. All data for
the forfeiture pool shall be apportioned
to the receiving farm in the proportion
that the reallocated farm marketing
quota is to the total farm marketing
quota in the forfeiture pool before the
reallocation. The pounds of farm mar-
keting quota reallocated to a farm
shall be divided by the farm yield for
the farm to determine the amount of
reallocated farm acreage allotment.
The data determined for the receiving
farm in accordance with the provisions
of this paragraph shall be added to any
previous data for the receiving farm.

(8) Allotment and quota for receiving
farm. After any adjustments which are
made in accordance with the provisions
of this section, the farm acreage allot-
ment, the effective farm acreage allot-
ment, and the effective farm market-
ing quota shall be determined for the
receiving farm according to §§ 723.205
and 723.206, respectively, of this part.

(k) Forfeiture of reallocated allotment
and quota. Allotment and quota which
is reallocated in accordance with the
provisions of this section shall be for-
feited if the applicant to whom the
quota is reallocated fails to share in
the risk of producing a crop of tobacco
which is subject to such quota during
any of the 3 years beginning with the
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crop year during which the quota is re-
allocated. The amount of farm market-
ing quota which must be forfeited shall
be determined in the same manner
which is specified in paragraph (e)(4) of
this section with respect to the forfeit-
ure of purchased quota. Any forfeiture
of quota shall occur on December 1 of
the year in which the applicant fails to
share in the risk of production of to-
bacco which is produced subject to
such quota. While the failure to utilize
a quota shall not subject the quota to
forfeiture, the 3 year period which is
specified in this paragraph shall be ex-
tended by 1 year for each year in which
the quota is not utilized.

(l) Successor-in-interest. The succes-
sor-in-interest shall be subject to the
provisions of this section in the same
manner and to the same extent as
would be applicable to the person
whose interest was assumed.

(1) New owner. The new owner of a
farm on which a portion or all of the
farm acreage allotment and farm mar-
keting quota for such farm was either
purchased and/or was reallocated from
forfeited allotment and quota shall be-
come the successor-in-interest to the
previous owner of the farm. However, if
a farm is acquired by a new owner on
or before June 15 of the current crop
year and such owner would otherwise
be required to sell or forfeit the farm
acreage allotment and farm marketing
quota because in the preceding crop
year the owner of such allotment and
quota did not share in the risk of pro-
ducing a crop of tobacco which was
subject to such purchased or reallo-
cated allotment and quota, the new
owner may be considered the buyer of
the allotment and quota instead of
being considered as a successor-in-in-
terest to the previous owner of the
farm. However, the new owner must
furnish to the county ASC committee
on or before June 15 of the current year
a certification that such owner intends
to become an active flue-cured tobacco
producer. Any purchased or reallocated
allotment and quota, which is acquired
by a new owner who is considered to be
the buyer of the allotment and quota
in accordance with the provisions of
this paragraph, shall be subject to the
same terms and conditions with re-
spect to forfeiture which would be ap-

plicable if the new owner actually had
purchased the allotment and quota at
the time the farm was acquired.

(2) Buyer no longer shares in risk of
production. The owner of a farm shall
become the successor-in-interest to the
buyer of allotment and quota which
was transferred to a farm but which
was not owned by such buyer if the
buyer ceases to share in the risk of the
production of tobacco produced on the
farm.

[55 FR 39914, Oct. 1, 1990, as amended at 56 FR
21442, May 9, 1991]

Subpart C—Tobacco Subject to
Quota, Exemptions From
Quotas, Marketing Cards, and
General Penalty Provisions

§ 723.301 Identification of tobacco sub-
ject to quota.

(a) Except as provided in paragraphs
(b) and (c) of this section, any tobacco
which is determined by a representa-
tive of the State ASC committee or
county ASC committee to have the
same appearance and characteristics as
a kind of tobacco for which marketing
quotas are in effect shall be deemed to
be a quota kind of tobacco. Such to-
bacco shall continue to be deemed a
quota kind of tobacco unless it has
been certified by the Agricultural Mar-
keting Service, U.S. Department of Ag-
riculture, under the Tobacco Inspec-
tion Act (7 U.S.C. 511) and implement-
ing regulations (7 CFR part 30), prior to
removal of the tobacco from the State
where it was produced, as a kind of to-
bacco not subject to marketing quotas.

(b) Any kind of tobacco for which
marketing quotas are not in effect that
is produced in a State where marketing
quotas are in effect for any kind of to-
bacco shall be subject to the quota for
the kind of tobacco for which market-
ing quotas are in effect in that State. If
marketing quotas are in effect in a
State for more than one kind of to-
bacco, nonquota tobacco produced in
the State shall be subject to the quota
for the kind of quota tobacco produced
in the State having the highest price
support under the Agricultural Act of
1949.

(c) Paragraph (b) of this section shall
not apply to:
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(1) Maryland (type 32) tobacco when
it is nonquota tobacco and produced on
a farm for which a marketing quota for
Maryland (type 32) tobacco was estab-
lished when marketing quotas for such
kind of tobacco were last in effect
(1965);

(2) Cigar-filler (type 41) tobacco when
it is nonquota tobacco and produced in
Pennsylvania;

(3) Cigar-wrapper (types 61 and 62) to-
bacco when it is nonquota tobacco and
produced in Connecticut, Massachu-
setts, Georgia or Florida;

(4) Tobacco produced in a quota State
that is represented to be nonquota to-
bacco and that is readily and distin-
guishably different from all kinds of
quota tobacco, as determined by the
Agricultural Marketing Service, U.S.
Department of Agriculture, through
application of the standards issued by
the Secretary for the inspection and
identification of tobacco. Such inspec-
tion and identification shall be made
prior to removal of the tobacco from
the State where it was produced; and

(5) Tobacco which is nonquota to-
bacco and produced in a quota area in
which the total of the acreage allot-
ments for quota tobacco established for
farms is less than twenty acres.

§ 723.302 Tobacco for experimental
purposes.

For farms on which tobacco is being
grown for experimental purposes by or
under the direction of a publicly owned
agricultural experiment station, such
tobacco shall be exempt from any pen-
alties otherwise required by this part
if, before the beginning of the harvest-
ing of tobacco from any farm on which
experimental tobacco is being grown,
the director of such publicly owned ag-
ricultural experimental station fur-
nishes a report, to the State Executive
Director for the State in which the
farm is located, that includes the fol-
lowing information:

(a) Name and address of the publicly
owned agricultural experiment station.

(b) Name of the owner, and name of
the operator if different from the
owner, and the farm number of each
farm on which tobacco is grown for ex-
perimental purposes only.

(c) The acreage or poundage of to-
bacco that is to be grown on each farm
for experimental purposes only.

(d) A certification signed by the di-
rector of the publicly owned agricul-
tural experiment station to the effect
that such acreage or poundage of to-
bacco is being grown for each farm for
experimental purposes only, the to-
bacco is being grown under the aus-
pices of such director, and the acreage
of each plot was considered necessary
for carrying out the experiment.

§ 723.303 Production of registered or
certified flue-cured tobacco seed.

Producers of registered or certified
flue-cured tobacco seed may devote
flue-cured tobacco acreage in excess of
the effective allotment to seed produc-
tion without such acreage of tobacco
causing a ‘‘No Price Support’’ entry on
the marketing card issued for the farm
if an agreement is signed by the farm
operator, and the producer, if different
from the operator, which provides:

(a) Destruction prior to harvest. For
the destruction prior to harvest of all
tobacco produced on the acreage des-
ignated for seed production.

(b) Producer payment of compliance
costs. That the producers shall pay the
cost of compliance visits to a farm by
representatives of the county ASC
committee for the purposes of:

(1) Designating and determining the
acreage of seed production, and

(2) Determining that no tobacco has
been harvested from the acreage des-
ignated for seed production and to wit-
ness destruction of tobacco leaves.

(c) Agreement. That the producer(s)
signing the agreement shall agree to
timely notify the county FSA office
when the tobacco seed has been har-
vested.

(d) No history credit. That the plant-
ing of the tobacco acreage for seed pro-
duction will not create history acreage
for the purpose of establishing future
farm allotments.

(e) Cancellation of marketing cards.
That if the county ASC committee de-
termines that any of the terms and
conditions of the agreement have been
violated or any material misrepresen-
tation has been made, any marketing
card issued for the farm in recognition
of the agreement shall be recalled and

VerDate 14-MAR-97 10:49 Mar 21, 1997 Jkt 174013 PO 00000 Frm 00151 Fmt 8010 Sfmt 8010 E:\XXTEMP/174XXX.027 174xxx



152

7 CFR Ch. VII (1–1–97 Edition)§ 723.304

canceled, and a marketing card shall
be issued to reflect that tobacco pro-
duced on the farm is not eligible for
price support.

§ 723.304 Determination of discount
varieties.

(a) Definition. Discount variety means
any of the flue-cured tobacco seed vari-
eties designated as Coker 139, Coker
140, Coker 316, Reams 64, Reams 266, or
Dixie Bright 244, or a mixture or strain
of such seed varieties, or any breeding
line of flue-cured tobacco seed vari-
eties, including, but not limited to, 187-
Golden Wilt (also designated by such
names as No-Name, XYZ, Mortgage
Lifter, Super XyZ), having the quality
and chemical characteristics of the
seed varieties designated as Coker 139,
Coker 140, Coker 316, Reams 64, Reams
266, or Dixie Bright 244. However, where
there is growing in a field offtype
plants of not more than 2 percent, such
offtype plants shall not be considered
in certifying the flue-cured tobacco va-
riety being produced. Flue-cured to-
bacco variety which is not certified to
be discount variety shall be considered
as ‘‘acceptable variety.’’

(b) Producer report. The operator, or
any producer, on each farm producing
flue-cured tobacco shall file with the
county FSA office a report on MQ–32
showing whether or not discount vari-
ety tobacco was planted on the farm.

(c) Failure to file report. If the opera-
tor of a farm on which flue-cured to-
bacco is being produced in the current
year fails or refuses, within 7 days
after a request of the county ASC com-
mittee on MQ–34–1, Notice of Action
Required Regarding Determination of
Seed Varieties of Flue-Cured Tobacco,
to file a report on MQ–32, showing
whether or not there was planted any
of the discount varieties of flue-cured
tobacco on such farm, all flue-cured to-
bacco produced on such farm shall be
considered by the county ASC commit-
tee to be discount variety tobacco un-
less the county ASC committee finds
that failure to comply with the request
was due to circumstances beyond the
control of the farm operator.

(d) Notice to farm operator. The farm
operator having discount variety to-
bacco shall be given written notice by
certified mail on MQ–34–2, Notice of

Determination of Discount Variety of
Flue-Cured Tobacco. This notice to the
farm operator shall constitute notice
to all persons who, as owner, operator,
landlord, tenant, or sharecropper, are
interested in the tobacco grown on the
farm.

(e) Producer’s right to recertify. Any
producer on a farm who received a
Form MQ–34–2 notifying such producer
that the farm has discount variety to-
bacco when in fact an acceptable vari-
ety is being produced may recertify on
Form MQ–32.

(f) Issuance of marketing cards. (1) If a
farm is considered to have discount va-
riety tobacco available for marketing
and the farm is eligible for price sup-
port, the county FSA executive direc-
tor shall issue MQ–76, bearing the nota-
tion ‘‘Discount Variety-Limited Price
Support.’’ If the farm is considered to
have discount variety tobacco but it is
not eligible for price support, the coun-
ty FSA executive director shall issue
MQ–76, bearing the notation ‘‘Discount
Variety-No Price Support.’’

(2)(i) Where an MQ–76, bearing the
notation, ‘‘Discount Variety-Limited
Price Support’’ is issued for a farm, the
card may be exchanged at the county
FSA office for an MQ–76, without the
notation, or

(ii) Where an MQ–76, bearing the no-
tation ‘‘Discount Variety-No Price
Support’’ is issued for a farm the card
may be exchanged at the county FSA
office for MQ–76 with the notation ‘‘No
Price Support.’’ However, the farm op-
erator shall establish to the satisfac-
tion of the county ASC committee that
there has been no commingling or sub-
stitution of discount variety tobacco
produced on the farm or on any other
farm operated by such operator, and
that all discount variety tobacco has
been marketed or satisfactorily dis-
posed of, or accounted for.

(3) MQ–76 issued to identify market-
ings of tobacco grown for experimental
purposes by or for publicly owned ex-
periment stations shall bear the nota-
tion ‘‘Discount Variety-Limited Price
Support’’ if such tobacco is discount
variety tobacco.

(g) Identification of flue-cured leaf ac-
count tobacco as acceptable variety—(1)
Whenever the Director determines
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there is a significant amount of dis-
count variety tobacco available for
marketing in any marketing year, the
Director may cause to be initiated the
provisions of this paragraph. In addi-
tion, the Director may terminate any
action initiated hereunder when it is
determined that no discount variety of
flue-cured tobacco remains available
for sale during the remainder of the
current marketing season. Notification
to warehouse operators of action re-
quired under this paragraph shall be by
the State FSA executive director.

(2)(i) Each warehouse operator who
offers for auction sale any leaf account
flue-cured tobacco on a warehouse floor
other than such operator’s own floor,
and who requests the other warehouse
operator to identify such tobacco as
being ‘‘acceptable variety’’ shall exe-
cute MQ–79–1 (Flue-Cured), Dealer’s
Certification-Resale Tobacco.

(ii) Each warehouse operator who is
participating in the Commodity Credit
Corporation price support program,
and who identifies resale tobacco indi-
cating that such tobacco with a ‘‘cer-
tified’’ lot ticket indicating that such
tobacco is covered by an executed MQ–
79–1.

(iii) Each executed MQ–79–1 (Flue-
Cured) shall show the following infor-
mation with respect to each lot of re-
sale tobacco:

(A) Crop year.
(B) Name and address of warehouse

where the tobacco is being offered for
sale.

(C) Tobacco sale bill number and
date.

(D) Date, signature of dealer and cur-
rent address, and dealer identification
number.

(3)(i) Each dealer or any other person
who offers for auction sale any resale
flue-cured tobacco on a warehouse floor
which is participating in the Commod-
ity Credit Corporation price support
program and on which floor eligible re-
sale flue-cured tobacco is identified
with a ‘‘certified’’ lot ticket, and who
requests the warehouse operator to
identify such operator’s tobacco as
being an ‘‘acceptable variety,’’ shall
execute MQ–79–1 (Flue-Cured), Dealer’s
Certification-Resale Tobacco.

(ii) Each executed MQ–79–1 (Flue-
Cured) shall show the following infor-
mation with respect to resale tobacco:

(A) Crop year.
(B) Name and address of warehouse

where the tobacco is being offered for
sale.

(C) Date, signature of dealer and cur-
rent address and dealer identification
number.

(D) Tobacco sale bill number and
date.

(iii) Each dealer or any person who
acquires acceptable variety tobacco in
a manner which would make it eligible
for certification on MQ–79–1, or who
has on hand both discount variety to-
bacco and acceptable variety tobacco,
and desires to dispose of acceptable va-
riety tobacco prior to disposing of the
discount variety tobacco, may apply in
writing to the State FSA executive di-
rector for a special authorization to
have the acceptable variety tobacco
certified when offered for auction sale.

(h) Estimate of production. For any
farm on which discount variety to-
bacco is being grown, a Form MQ–92,
Estimate of Production, shall be ob-
tained.

§ 723.305 Issuance of marketing cards.
(a) General. Each marketing of to-

bacco from a farm in a quota area shall
be identified by a valid marketing card
unless prior to marketing an AMS cer-
tification is issued for such tobacco to
indicate that such tobacco is a
nonquota kind of tobacco.

(1) A marketing card (MQ–76 or MQ–
77) shall be issued for the current mar-
keting year for each farm having quota
tobacco available for marketing. Cards
shall be issued in the name of the farm
operator except that:

(i) Cards issued for tobacco grown for
experimental purposes only shall be is-
sued in the name of the experiment
station,

(ii) Cards issued to a successor-in-in-
terest shall be issued in the name of
the successor-in-interest,

(iii) For kinds of tobacco other than
flue-cured and burley, if a part of a
farm which includes the tobacco acre-
age on the farm is cash leased to such
producer, cards shall be issued in the
name of such producer. The face of the
marketing card may show the name of
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other interested producers. A market-
ing card may be issued in the name of
a producer who is not the farm opera-
tor if the county ASC committee deter-
mines pursuant to the procedure in
paragraph (a)(2) of this section that
such producer has been or likely will be
deprived of the right to use the mar-
keting card issued for the farm to mar-
ket such producer’s proportionate
share of the crop.

(2) If the county ASC committee has
reason to believe that one or more pro-
ducers on the farm have been or likely
will be deprived of the right to use such
marketing card to market such produc-
er’s proportionate share of the crop, a
hearing shall be scheduled by the coun-
ty ASC committee and the operator of
the farm and the producer or producers
involved shall be invited to be present,
or to be represented, at which time
they shall be given the opportunity to
substantiate their claims concerning
the use of the farm marketing card to
market each such producer’s propor-
tionate share of the effective farm
marketing quota for such crop. At
least two members of the county ASC
committee shall be present at the hear-
ing. The hearing shall be held at the
time and place named in the notice. A
summary of the evidence presented at
the hearing shall be prepared for use of
the county ASC committee. If the farm
operator or other producer(s) on the
farm do not attend the hearing, or are
not represented, the county ASC com-
mittee shall make its decision on the
basis of information available to such
committee. If the county ASC commit-
tee finds that any producer on the farm
has been or likely will be deprived of
the right to use the marketing card is-
sued for the farm to market such pro-
ducer’s proportionate share of the crop,
a separate marketing card shall be is-
sued to such producer. With respect to
burley and flue-cured tobacco, the mar-
keting card issued for the farm shall be
recalled and a separate marketing
card, showing 103 percent of the pro-
ducer’s proportionate share of the ef-
fective farm marketing quota shall be
issued to each such producer who it is
determined has been or likely will be
deprived of the opportunity to market
such producer’s proportionate share of
the crop and another card (or other

cards if considered preferable by the
county ASC committee) shall be issued
showing 103 percent of the effective
farm marketing quota to enable the
other producers on the farm to market
their proportionate shares. The mar-
keting cards issued pursuant to this
subparagraph shall reflect the propor-
tionate pounds, if any, already mar-
keted by each producer.

(3) The procedure in paragraph (a)(2)
of this section shall not apply to a per-
son who was a producer on the farm in
a prior year but who is not a producer
in the current crop year.

(b) Person authorized to issue market-
ing cards. The county FSA executive di-
rector shall be responsible for the issu-
ance of marketing cards. For kinds of
tobacco other than burley and flue-
cured tobacco, each marketing card
shall bear the actual or facsimile sig-
nature of the county FSA executive di-
rector who issued the card.

(c) Rights of producers and successors-
in-interest. (1) Each producer having a
share in tobacco available for market-
ing from a farm shall be entitled to the
use of the marketing card for market-
ing such producer’s proportionate
share.

(2) Any person who succeeds, other
than a dealer, in whole or in part to
the share of a producer in the tobacco
available for marketing from a farm,
shall, to the extent of such succession,
have the same right to the use of the
marketing card and bear the same li-
ability for penalties as the original
producer.

(d) No price support-burley and flue-
cured tobacco. For burley and flue-cured
tobacco, the notation ‘‘No Price Sup-
port’’ shall be entered on each market-
ing card issued for the use of:

(1) Farm. The farm if any producer on
the farm is ineligible for price support
under the provisions of part 1464 of this
title.

(2) Producer. The producer on a farm
if the producer is ineligible for price
support under the provisions of part
1464 of this title.

(e) Farm quota data entered on market-
ing card and supplemental card for burley
or flue-cured tobacco:

(1) Any marketing card issued to
market burley or flue-cured tobacco
shall show when issued, in the space
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provided on the reverse side, the
pounds computed by multiplying 103
percent times the effective farm mar-
keting quota.

(2) Notwithstanding paragraph (e)(1)
of this section, if the tobacco available
for marketing from the farm is deter-
mined by the county ASC committee
or the county FSA executive director
to be less than the effective farm mar-
keting quota, for purposes of issuing a
marketing card and showing thereon
the farm’s 103 percent of the effective
quota, the effective farm marketing
quota for the farm shall be considered
to be the pounds determined to be
available for marketing from the farm.
If any producer on the farm satisfies
the county ASC committee or county
FSA executive director that the quan-
tity of tobacco produced on the farm in
the current year, plus any carryover
tobacco from a prior year, is greater
than the previously determined pounds
of tobacco available for marketing
from the farm, the pounds shown on
the marketing card shall be increased
accordingly, but not to exceed an
amount which would cause the total
pounds shown on the marketing card to
equal 103 percent of the effective farm
marketing quota.

(3) Upon request by the farm opera-
tor, a supplemental marketing card
bearing the same name and identifica-
tion as shown on the original market-
ing card may be issued for a farm upon
return to the county FSA office of an
original marketing card or a supple-
mental marketing card. The pounds
computed as the balance of 103 percent
of quota from a prior marketing card
shall be shown in the first space on the
reverse side of the marketing card.

(4) Upon written request of the farm
operator two or more marketing cards
may be issued for a farm if the farm op-
erator specifies the number of pounds
of quota to be assigned to each market-
ing card. In such case, the total pounds
of quota specified in the entry, ‘‘103
percent of quota,’’ on all marketing
cards issued for the farm may not ex-
ceed 103 percent of the effective farm
marketing quota.

(f) Farm quota data entered on market-
ing card and supplemental card for any
kind of tobacco other than burley or flue-
cured: (1) Within quota marketing card.

A within quota marketing card, MQ–76,
indicating the tobacco is eligible for
price support shall be issued for use in
identifying the kind of tobacco that is
available for marketing from a farm
when such tobacco:

(i) Is eligible for price support ac-
cording to the provisions of part 1464 of
this title.

(ii) Was grown for experimental pur-
poses by a publicly owned agricultural
experiment station.

(2) Excess marketing card. An excess
marketing card (MQ–77) shall be issued
for a farm for marketing a kind of to-
bacco that is ineligible for price sup-
port. Before the MQ–77 is issued the
county FSA executive director shall
enter on such marketing card the rate
of any penalty that is to be deducted
from the proceeds from any marketing
of tobacco identified by such market-
ing card. An MQ–77 shall be issued for
each farm for each kind of tobacco for
which:

(i) There is excess tobacco available
for marketing from the farm; or

(ii) The producer is not an eligible
producer or the tobacco is not eligible
tobacco as determined in accordance
with part 1464 of this title.

(3) Full penalty rate. The full penalty
rate shall be entered on each MQ–77 is-
sued to identify tobacco produced on a
farm for which:

(i) An acreage allotment was not es-
tablished;

(ii) The farm operator or another pro-
ducer on the farm prevents the county
ASC committee from obtaining infor-
mation necessary to determine the cor-
rect acreage of tobacco on the farm;

(iii) The farm operator fails in ac-
cordance with part 718 of this chapter
to provide a certification of acreage
planted to tobacco, or

(iv) The farm operator or another
producer on the farm has not agreed to
make contributions to the No Net Cost
Fund or pay assessments to the No Net
Cost Account, as applicable, in accord-
ance with part 1464 of this title.

(4) Converted penalty rate. Except as
provided in paragraph (f)(3) of this sec-
tion, a converted penalty rate shall be
entered on each MQ–77 issued to iden-
tify tobacco produced on a farm from
which there is excess tobacco available
for marketing and the percentage of
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excess is less than 100 percent. For the
purpose of determining the penalty due
on each marketing by a producer of to-
bacco subject to penalty, the converted
rate of penalty per pound shall be de-
termined by multiplying the applicable
rate of penalty for the current crop by
the percent excess determined accord-
ing to this paragraph. For a farm with-
out carryover tobacco from a prior
year, the percent excess shall be deter-
mined by dividing the excess acreage of
tobacco by the harvested acreage of to-
bacco for the farm. For a farm having
carryover tobacco from a prior year,
the percent excess shall be determined
as follows:

(i) Determine the number of ‘‘carry-
over’’ acres by dividing the number of
pounds of carryover tobacco from the
prior year by the normal yield for the
farm for that year. Reduce such ‘‘car-
ryover’’ acres by the amount deter-
mined by subtracting the harvested
acreage from the allotment in the cur-
rent year. If the ‘‘carryover’’ acres are
entirely offset by the underharvested
acreage, the percent excess will be zero
and a MQ–76 may be issued if the farm
otherwise is eligible for price support
and the remainder of this paragraph
(f)(4) of this section are inapplicable.

(ii) Determine the number of ‘‘within
quota carryover acres’’ by multiplying
the ‘‘carryover acres’’ by the ‘‘percent
within quota’’ (i.e., 100 percent minus
the percent excess) for the year in
which the carryover tobacco was pro-
duced.

(iii) Determine the ‘‘total acres’’ of
tobacco by adding the ‘‘carryover
acres’’ and the acreage of tobacco har-
vested in the current year.

(iv) Determine the ‘‘excess acres’’ by
subtracting from the ‘‘total acres’’ the
sum of the current year’s allotment
and the ‘‘within quota carryover
acres.’’

(v) Determine the percent excess by
dividing the ‘‘excess acres’’ by the
‘‘total acres.’’

(5) Except as provided in paragraphs
(f)(3) and (4) of this section, a zero pen-
alty rate shall be entered on any MQ–
77 issued in accordance with this sec-
tion.

(g) Other marketing card data. Other
data specified in instructions issued by

the Deputy Administrator shall be en-
tered on the marketing card.

§ 723.306 Claim stamping and replac-
ing marketing cards.

(a) Claim stamping. If a person is in-
debted to the United States and such
indebtedness has been recorded on the
county debt record, any marketing
card issued for the farm on which the
person has a producer interest shall
bear the notation ‘‘U.S. Claim’’ fol-
lowed by the amount of the indebted-
ness. The name of the debtor-producer,
if different from the farm operator,
shall be recorded directly under the
claim notation. The notation ‘‘TMQ’’
indicating tobacco marketing quota as
the type of indebtedness shall con-
stitute notice to any buyer that until
the amount of penalty is paid, the
United States has a lien with respect
to any crop of tobacco in which the
debtor-producer has an interest. A
claim notation other than ‘‘TMQ’’ shall
constitute notice to any buyer that
subject to prior liens, the net proceeds
from any tobacco pledged as collateral
for a price support loan shall be paid to
the ‘‘Farm Service Agency, USDA’’ to
the extent of the indebtedness shown.
The acceptance and use of a marketing
card bearing a notation and informa-
tion concerning an indebtedness to the
United States shall not constitute a
waiver by the debtor-producer of any
right to contest the validity of such in-
debtedness by appropriate appeal. As
claim collections are made, the
amount of the claim shown on the card
shall be revised to show the claim bal-
ance. If requested by the producer, the
county FSA executive director who is-
sued the marketing card shall issue a
claim-free marketing card when the
claim has been paid.

(b) Replacing, exchanging, or issuing
additional marketing cards. Subject to
the approval of the county FSA execu-
tive director, two or more marketing
cards may be issued for any farm. Upon
the return to the county FSA office of
a marketing card which had been used
in its entirety and before the market-
ing of tobacco from the farm has been
completed, a new marketing card bear-
ing the same name, information, and
identification as the used card shall be
issued for the farm. A new marketing
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card shall be issued to replace a card
which has been determined by the
county FSA executive director who is-
sued the card to have been lost, de-
stroyed, or stolen.

§ 723.307 Invalid cards.
(a) Reasons for being invalid. A mar-

keting card shall be invalid if:
(1) It is not issued or delivered in the

manner prescribed;
(2) An entry is omitted or is incor-

rect;
(3) It is lost, destroyed, stolen, or be-

comes illegible; or,
(4) Any erasure or alteration has

been made and not properly initialed
by the county FSA executive director.

(b) Validating invalid cards. If any
entry is not made on a marketing card
as required, either through omission or
incorrect entry, and the proper entry is
made and initialed by the county FSA
executive director who issued the card,
or by a marketing recorder, then such
card shall become valid.

(c) Returning invalid cards. In the
event any marketing card becomes in-
valid (other than by loss, destruction
or theft, or by omission, alteration, or
incorrect entry, which has not been
corrected by the county FSA executive
director who issued the card, or by a
marketing recorder), the farm opera-
tor, or the person in possession of the
card, shall return it to the county FSA
office at which it was issued.

§ 723.308 Rate of penalty.
The rate of penalty for a marketing

year shall be equal to seventy-five (75)
percent of the average market price for
the kind of tobacco for the imme-
diately preceding marketing year as
determined by the U.S. Department of
Agriculture. The rate of penalty will be
determined and announced annually
for each marketing year in a notice
published in the FEDERAL REGISTER.

§ 723.309 Persons to pay penalty.
The persons to pay the penalty due

on any marketing of tobacco subject to
penalty shall be determined as follows:

(a) Auction sale. The penalty due on
marketings by a producer or dealer
through an auction sale shall be paid
by the warehouse operator who may
deduct an amount equivalent to the

penalty from the price paid to the pro-
ducer or dealer.

(b) Nonauction sale. The penalty due
on tobacco acquired directly from a
producer or dealer, other than at an
auction sale, shall be paid by the per-
son acquiring the tobacco who may de-
duct an amount equivalent to the pen-
alty from the price paid to the pro-
ducer or dealer in the case of a sale.

(c) Marketing outside the United States.
The penalty due on marketings by a
producer or dealer directly to any per-
son outside the United States shall be
paid by the producer or dealer making
the sale.

§ 723.310 Date penalty is due.

(a) Payment of penalty. Penalties shall
become due at the time the tobacco is
marketed, except that in the case of
false identification or failure to ac-
count for disposition, the penalty shall
be due on the date of such false identi-
fication or failure to account for dis-
position. The penalty shall be paid by
remitting the amount due to the State
FSA office not later than the end of
the calendar week in which the tobacco
becomes subject to penalty. A draft,
money order, or check drawn payable
to the Farm Service Agency may be
used to pay any penalty, but any such
draft or check shall be received subject
to payment at par.

(b) Auction sale net proceeds. If the
penalty due on any auction sale of to-
bacco by a producer is in excess of the
net proceeds of such sale (gross amount
for all lots included in the sale less
usual warehouse charges), the amount
of the net proceeds accompanied by a
copy of the tobacco sale bill covering
such sale may be remitted as the full
penalty due. Usual warehouse charges
shall not include the following:

(1) Advances to producers,
(2) Charges for hauling, or
(3) Any other charges not usually in-

curred by producers in marketing to-
bacco through a warehouse.

(c) Nonauction sales. Nonauction sales
of excess tobacco shall be subject to
the full rate of penalty and shall be
paid in full even though the penalty
may exceed the proceeds for the sale of
tobacco.
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§ 723.311 Lien for penalty; liability of
persons who are affiliated with in-
debted person or who permit the in-
debted person to use their identi-
fication card.

(a) Lien on tobacco. Until the amount
of any marketing quota penalty im-
posed under this part is paid, a lien
shall exist in favor of the United States
for the amount of the penalty on:

(1) The tobacco with respect to which
such penalty is incurred; and

(2) Any other tobacco subject to mar-
keting quotas in which the person lia-
ble for payment of the penalty has an
interest and which is marketed in the
same or a subsequent marketing year.

(b) Lien precedence. The lien, de-
scribed in paragraph (a) of this section,
attaches at the time that the penalty
is assessed. As to third parties, in the
event of a lack of actual notice of the
lien, then notice shall be deemed to
occur when:

(1) In the case of indebted producers,
the debt is entered on the debt record
maintained by the county FSA office of
the county in which the tobacco was
grown;

(2) In the case of an indebted ware-
house operator, the debt is entered on
the debt record of the State FSA office
for the State in which the warehouse is
located; and

(3) In the case of an indebted dealer,
the debt is entered on the debt record
of the State FSA office for the State in
which the dealer is required to file re-
ports.

(c) Availability of list of marketing
quota penalty debts. Each county and
State FSA office shall maintain a list
of tobacco marketing penalty debts
which have been entered on the debt
record in their office. The list shall be
available for examination upon request
by any interested person.

(d) Liability for penalty owed by an-
other person. (1) When a penalty in ex-
cess of $10,000 is incurred under this
part by an entity, all persons who have
a substantial ownership interest in the
entity shall be jointly and severally
liable with the entity for the payment
of such penalty, unless it is dem-
onstrated to the satisfaction of the
Deputy Administrator that the viola-
tion was inadvertent. Substantial own-
ership interest shall be deemed to be

any ownership interest greater than
ten percent.

(2) A dealer or warehouse operator
who permits an indebted person to use
such dealer’s or warehouse operator’s
identification card to market tobacco
shall be liable for the amounts due by
the indebted person to the United
States under this part up to the
amount of the value of the tobacco so
marketed. In addition, unless the Dep-
uty Administrator determines other-
wise, any persons or person, who as a
warehouse operator or dealer becomes
affiliated with any person who at the
time of affiliation is indebted under
this part to the United States, shall be
liable for the amount of the debt owed
to the United States by the person with
whom such person or persons become
affiliated up to the amount of the value
of any tobacco which is marketed by
such affiliated warehouse operator or
dealer during the time of the affili-
ation with the indebted person. Affili-
ation may include any relationship in
which the parties have a common in-
terest in tobacco, or in an enterprise or
entity involved in the marketing, proc-
essing, or handling of tobacco, or where
the parties both hold a position of re-
sponsibility or ownership in such an
enterprise or entity, or where there is
common ownership of a business in-
volved in the transaction. A warehouse
operator or dealer may also be consid-
ered to be affiliated with an indebted
person when such warehouse operator
or dealer is associated with a person
who is both:

(i) An employee or otherwise author-
ized to buy and sell tobacco for such
warehouse operator or dealer; and

(ii) An indebted person or at the time
of indebtedness incurred by an entity
was a substantial owner or an officer of
the indebted entity.
Affiliation may also be deemed to
occur where parties have traded in to-
bacco under circumstances which indi-
cate that there may be a lack of arm’s
length trading between the parties
such as where the parties engage in
casual or undocumented transactions
in significant quantities of tobacco, or
where the parties have traded in to-
bacco with each other without a move-
ment of the tobacco, or where there is
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a trading in tobacco without docu-
mentation of a significant exchange of
money, or other circumstances which
indicate an affiliation. Where questions
of affiliation arise, it shall be the bur-
den on the parties involved to show
that trading in such tobacco was con-
ducted in accordance with normal
trade practices and was not part of a
scheme or device to avoid payments of
sums due the United States or the CCC.

(e) TMQ lien notation. Upon notifica-
tion that a TMQ lien has been estab-
lished, the producer marketing card
(MQ–76) or dealer identification card
(MQ–79–2) shall be returned imme-
diately to the issuing office for record-
ing the TMQ lien. Failure to imme-
diately return the applicable card will
result in FSA notifying all registered
warehouse operators and dealers of the
TMQ lien information and of their re-
sponsibilities for collecting the TMQ
lien. The card shall be promptly re-
turned to the producer or dealer after
it is annotated with the TMQ lien.

[57 FR 43581, Sept. 21, 1992]

§ 723.312 Request for refund of pen-
alty.

Any person who paid any penalty
may request the return of the amount
of any such payment which is in excess
of the amount required to be paid.
Such request shall be filed on Form
MQ–85, Farm Record and Account, with
the county FSA office within 2 years
after the payment of the penalty. Ap-
proval of return shall be by the county
ASC committee, subject to the ap-
proval of the State FSA executive di-
rector.

§ 723.313 Identification of marketings.
(a) Burley or flue-cured tobacco. With

respect to:
(1) Identification of producer market-

ings. Each auction and nonauction
marketing of burley or flue-cured to-
bacco shall be identified by a valid
marketing card, Form MQ–76, issued
for the farm. The reverse side of the
marketing card shall show in pounds:

(i) 103 percent of quota,
(ii) Balance of 103 percent of quota

after each sale, and
(iii) Date of each sale.
(2) Cross-references of tobacco sale bill

number to prior sale bill. Each warehouse

operator, for each lot of tobacco
weighed in on the warehouse floor for
sale the same day, shall cross-reference
the tobacco sale bill to each prior to-
bacco sale bill for tobacco identified by
the same marketing card. To accom-
plish the cross-reference, each other to-
bacco sale bill number shall be entered
by the warehouse operator in the ‘‘Re-
marks’’ space on the tobacco sale bill,
on all copies, at the time such tobacco
is weighed at the warehouse.

(3) Recording producer sale. Each pro-
ducer sale at auction shall be recorded
on Form MQ–72–1, Report of Tobacco
Auction Sale, and each producer sale at
nonauction shall be recorded on a
Form MQ–72–2, Report of Tobacco Non-
auction Purchase. For producer sales
at nonauction, the dealer purchaser
shall execute Form MQ–72–2 and shall
enter the data on Form MQ–76. For
producer sales at auction, Form 72–1
and Form MQ–76 shall be executed only
by the FSA marketing recorder.

(4) Identification of dealer marketings
of resale tobacco. Each auction and non-
auction marketing of resale tobacco in
the current year, such tobacco shall be
identified by a dealer identification
card, Form MQ–79–2, issued to the deal-
er for use in the current marketing
year.

(b) Dark air-cured, fire-cured, or Vir-
ginia sun-cured tobacco. With respect to
dark air-cured, fire-cured, or Virginia
sun-cured tobacco:

(1) Identification of producer market-
ings. Each marketing of such kind of
tobacco from a farm shall be identified
by a valid marketing card issued for
the farm for the respective kind of a
tobacco, either an MQ–76 or MQ–77 (in-
cluding sale memo). With respect to
each nonauction sale from:

(i) A within quota farm a check mark
shall be entered on the inside of MQ–76,
and

(ii) An excess farm for which an MQ–
77 is issued, an executed bill of nonauc-
tion sale shall be prepared, and such
bill of nonauction sale shall be deliv-
ered to a marketing recorder or other
person who is authorized to issue sale
memos.

(2) Suspended sale and sales without
marketing cards. Any suspended sale,
which is not identified by an MQ–76 or
MQ–77 (including a sale memo) on or
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before the last warehouse sale day of
the marketing season, or within 4
weeks after the date of marketing,
whichever comes first, shall be identi-
fied by MQ–82, Sale Without Marketing
Card, as a marketing of excess tobacco.
Form MQ–82 shall be executed only by
a marketing recorder or other rep-
resentative of the State FSA executive
director.

(3) Other persons authorized to execute
MQ–76 or MQ–77 (including sale memo).
(i) A warehouse operator who has been
authorized during the current market-
ing year on MQ–78, Tobacco Warehouse
Organization, may record a sale on
MQ–76 or MQ–77 (including the issuance
of a sale memo) to identify a sale for a
farm if a marketing recorder is not
available at the warehouse when the
marketing card is presented.

(ii) Any warehouse operator, or deal-
er, who engages in the business of ac-
quiring scrap tobacco from farmers,
and who has been authorized on MQ–78,
may for each purchase of scrap tobacco
execute an MQ–76, or MQ–77 (including
a sale memo if the bill of nonauction
sale has been executed).

(4) Verification of sales processed dur-
ing the absence of marketing recorder.
Any person authorized on MQ–78 to act
as a marketing recorder shall promptly
present to a marketing recorder for
verification each warehouse bill (floor
sheet) processed and identified by an
MQ–76 or MQ–77 (including any sale
memos) executed in the absence of a
marketing recorder.

(5) Withdrawal of approval to act as
marketing recorder. The authorization
on MQ–78 for persons may be with-
drawn by the State FSA executive di-
rector if such action is determined to
be necessary to properly enforce the
regulations in this part.

(c) Separate display on auction ware-
house floor. Any warehouse operator
upon whose floor more than one kind of
tobacco is offered for sale at public
auction shall for each respective kind
of tobacco:

(1) Display it in separate areas on the
auction warehouse floor.

(2) Use a lot ticket that is distin-
guishably different from the lot ticket
used to identify any other kind of to-
bacco.

(3) Identify each lot by a lot ticket
clearly showing the kind of tobacco.
However, if where the tobacco is rep-
resented to be a nonquota kind the lot
ticket shall have imprinted thereon the
type designation for the kind of quota
tobacco normally marketed in the
area.

(4) Make and keep records that will
ensure a separate accounting and re-
porting of each of such kinds of to-
bacco (quota and nonquota) sold at
auction over the warehouse floor.

(d) Identification of returned first sale
(producer) tobacco. When resold at auc-
tion, tobacco which has been pre-
viously sold and returned to the ware-
house by the buyer is resale tobacco.
When such tobacco is resold by the
warehouse operator, it shall be identi-
fied as leaf account resale tobacco.

(e) Verification of penalties by ware-
house operators or dealers. Each sale of
tobacco by a producer which is subject
to penalty and which has been recorded
by a marketing recorder shall be veri-
fied by a warehouse operator or dealer
to determine whether the amount of
penalty shown to be due has been cor-
rectly computed. Such warehouse oper-
ator shall not be relieved of any liabil-
ity for the amount of penalty due be-
cause of any error which may occur in
computing the penalty and recording
the sale.

(f) Check register. The serial number
of the tobacco sale bill(s) shall be re-
corded by the warehouse operator on
the check register or check stub for the
check written covering the auction
sale of tobacco by a producer.

(g) Marketing card and sale memo for
cigar tobacco. With respect to cigar to-
bacco:

(1) If a sale of producer’s cigar to-
bacco to a buyer is not identified with
a marketing card (MQ–76 or MQ–77) is-
sued for the farm, including a sale
memo from MQ–77, by the end of the
sale day and recorded and reported on
MQ–79 (CF&B), Buyers Record, by the
tenth day of the calendar month next
following the month during which the
sale occurred, the marketing shall be
identified on MQ–79 (CF&B) as a mar-
keting of excess tobacco and reported
not later than the tenth day of the cal-
endar month next following the month
during which the sale date occurred,
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the marketing shall be identified on
MQ–79 (CF&B) as a marketing of excess
tobacco, and reported not later than
the tenth day of the calendar month
next following the month during which
the sale day occurred.

(2) Verification of penalty by buyer.
Each excess sale memo issued by a
buyer shall be verified by the buyer to
determine whether the amount of pen-
alty shown to be due has been correctly
computed and such buyer shall not be
relieved of any liability with respect to
the amount of penalty due because of
any error which may occur in issuing
the sale memo.

Subpart D—Recordkeeping, Re-
porting Requirements, Market-
ing Penalties, and Other Pen-
alties

§ 723.401 Registration of burley and
flue-cured tobacco warehouse oper-
ators and dealers.

(a) Warehouse registration. For burley
and flue-cured tobacco, any warehouse
operator dealing in either flue-cured or
burley tobacco shall be registered with
the U.S. Department of Agriculture.
Such registration will be handled by
the North Carolina State FSA Office,
Raleigh, North Carolina.

(b) Dealer registration. Each person
who expects to deal in burley or flue-
cured tobacco during a marketing year
shall complete a Dealer Application
and Agreement (MQ–79–2–A) annually,
except dealers who are exempt from
maintaining or filing records and re-
ports as provided in § 723.405. The appli-
cation must be filed after March 1 of
the calendar year in which the market-
ing year begins, and shall be filed with
the State FSA office or, if designated
by the State Executive Director, the
county FSA office for the county where
the dealer resides or where the dealer’s
principal business is located. The appli-
cant shall provide the names, and such
other information as required by the
Deputy Administrator, of all other per-
sons who will be authorized to use the
dealer identification card (MQ–79–2). A
dealer entity is limited to one dealer
registration number. Persons affiliated
with another dealer of the same house-
hold shall not be eligible for a dealer
registration number unless the Deputy

Administrator determines that the en-
tities or individuals are separate and
independent.

(c) Approval of application and agree-
ment. The State Executive Director of
the State FSA office shall, under the
direction of the Deputy Administrator,
be the approving official for the Dealer
Application and Agreement. If the ap-
proving official has reason to doubt
that the applicant is a bona fide dealer
or intends to become a bona fide deal-
er, the application may be disapproved
until such time as the applicant fur-
nishes information satisfactory to the
State ASC committee that the applica-
tion is bona fide. An application shall
also be disapproved for any person who
has failed to file reports or permit in-
spections required in § 723.404(d)(9). A
person whose application is dis-
approved shall be provided with the op-
portunity to appeal the disapproval
and to furnish information to substan-
tiate the application or to comply with
other requirements in § 723.404.

(d) Letter of credit or bond—(1) General
requirements. Effective with the begin-
ning of the 1992 marketing year for
burley tobacco and with the 1993 mar-
keting year for flue-cured tobacco, in
order to secure the payment of pen-
alties as may be incurred by a dealer
during the marketing year for which
approval as a dealer is sought, each
dealer, as a condition for final approval
to handle tobacco, must present a let-
ter of credit or bond which is deter-
mined by the Deputy Administrator to
be acceptable security and which meets
the dollar requirements of this section.
The letter of credit or bond shall be
submitted to the State FSA office
where the dealer is registered. A letter
of credit must have been issued by a
commercial bank insured by the Fed-
eral Deposit Insurance Corporation. A
bond must be a surety bond insured by
a bonding company or agent licensed in
the State where the dealer is reg-
istered. The letter of credit or bond
must be in the form and have the con-
tent specified by the Deputy Adminis-
trator. A letter of credit or bond shall
be furnished annually after initial ap-
proval of the dealer’s application and
notification of the amount required.
The dealer identification card shall not
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be issued until it is determined that ac-
ceptable security has been presented.

(2) Amount required. The base amount
of the letter of credit or bond shall be
the larger of:

(i) $25,000 or
(ii) the sum of the amounts deter-

mined by multiplying the respective
pounds of burley and flue-cured to-
bacco purchased by the dealer during
the preceding marketing year by 10
percent of the marketing year penalty
rate for the respective kind of tobacco
involved for the relevant year with the
resulting amount not to exceed
$100,000.
A dealer shall submit the letter of
credit or bond for the base amount plus
an amount equal to the amount of any
unpaid tobacco marketing quota pen-
alty owed by such dealer. The amount
shall also be increased by $5,000 for
each 10,000 pounds of tobacco for which
the dealer has failed to file reports or
filed false reports in violation of
§ 723.404 for the 3 previous marketing
years. The Deputy Administrator may
reduce the amount of security required
in order to avoid undue hardship and
shall make provision for release of the
letter of credit or bond at the appro-
priate time.

(e) Suspension and surrender of dealer
card. The dealer identification card
shall be surrendered upon demand of
the FSA. Failure to comply with the
provisions of §§ 723.404 or 723.414 or with
other material provisions of this part
shall be cause for suspension of the
dealer identification card and the deal-
er shall be given 15 days to complete
all necessary compliance measures or
to show cause why the card should not
remain suspended.

[55 FR 39914, Oct. 1, 1990, as amended at 56 FR
21443, May 9, 1991; 57 FR 43581, Sept. 21, 1992]

§ 723.402 Warehouse authorized to re-
tain producer marketing cards be-
tween sales.

(a) General. Notwithstanding any
other provisions of this part, to facili-
tate the scheduling of farmer’s tobacco
to the warehouse, marketing cards,
with the permission of the producer,
may be retained at the warehouse be-
tween sales even though no producer
on the farm for which the card is issued
has tobacco on the floor for sale or to

be settled for, as provided in this sec-
tion.

(b) Warehouse eligible to retain produc-
ers marketing cards between sales. A
warehouse shall be eligible to retain
producer marketing cards between
sales if the operator thereof shall:

(1) Execute and file on a form ap-
proved by FSA a written request with
the State ASC committee (or county
ASC committee if designated by the
State ASC committee).

(2) Agree to be responsible to FSA for
an amount of money equal to that
amount that may be assessed against
any producer as marketing quota pen-
alties, if the marketing that is the
basis of assessment of penalty occurred
while the warehouse was authorized to
have custody of the marketing card,
for:

(i) Burley or flue-cured tobacco for
any overmarketing resulting from er-
rors made at the warehouse in entering
‘‘balance after sale’’ pounds on the pro-
ducer’s marketing card or failure to de-
duct pounds sold on producer’s market-
ing card.

(ii) Tobacco falsely identified for
marketing by use of the producer’s
marketing card.

(iii) Producer’s failure to account for
any tobacco marketed by use of the
producer’s marketing card.

(iv) Any burley or flue-cured tobacco
marketed at the warehouse in excess of
103 percent of quota as shown on the
producer’s marketing card.

(3) Agree to maintain an accurate
and up-to-date journal containing a
listing of all producer marketing cards
retained by the warehouse to facilitate
the scheduling of farmer’s tobacco. The
journal shall show for each card re-
tained the:

(i) Name of the operator;
(ii) Serial number of farm;
(iii) Marketing card number, if appli-

cable;
(iv) Date marketing card obtained

from producer; and
(v) Date marketing card returned to

producer.
Such journals shall be maintained for
the length of time and under the condi-
tions required for other warehouse
records.

(4) Agree to return the marketing
card to the producer at any time the
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producer may so request, or in the ab-
sence of a request, return it to the pro-
ducer within 7 days after the close of
the warehouse for the season.

(5) Agree that this authorization may
be terminated by FSA for failure to
comply with provisions of this agree-
ment.

(c) Penalties considered to be the re-
sponsibility of warehouse operators. Not-
withstanding any other provision of
this part, a warehouse operator who
executes and files a written request
with the State ASC committee (or
county ASC committee if designated
by the State ASC committee) for au-
thorization to retain producer’s mar-
keting cards at the warehouse, with
grower permission, shall be responsible
to FSA for an amount of money equal
to the amount that may be assessed
against the producer as marketing
quota penalties if the marketing that
is the basis of such assessment oc-
curred while the warehouse was au-
thorized to have custody of the mar-
keting card, for:

(1) Any burley or flue-cured tobacco
overmarketings resulting from errors
made at the warehouse in entering
‘‘balance after sale’’ pounds on the bur-
ley or flue-cured producer’s marketing
card or failure to deduct pounds sold on
the producer’s marketing card. How-
ever, the warehouse operator shall not
be responsible for any penalty under
this subparagraph, if such penalty
would not have been assessed against
the producer in accordance with
§ 723.409(e) of this part.

(2) Tobacco falsely identified for mar-
keting by use of the producer’s market-
ing card.

(3) Producer’s failure to account for
any tobacco marketed by use of such
producer’s marketing card.

(4) With respect to burley or flue-
cured producers, tobacco marketed at
the warehouse in excess of 103 percent
of quota as shown on the producer’s
marketing card.

§ 723.403 Auction warehouse opera-
tors’ records and reports.

(a) Report on Form MQ–78, Tobacco
Warehouse organization. Each ware-
house operator shall annually, prior to
opening of auction markets, furnish
FSA an executed Form MQ–78 showing:

(1) Form of business organization.
(2) Names and addresses of warehouse

officials and bookkeeper.
(3) Names and addresses of other

warehouses in which the officials and
bookkeepers have a financial interest.

(4) Names and addresses of custodians
of warehouse records, including their
location.

(b) Separate records and reports. Each
auction warehouse operator shall keep
the records and make the reports sepa-
rately for each quota or nonquota kind
of tobacco as provided in this section.

(c) Record of marketing. Each ware-
house operator shall:

(1) Auction or nonauction sale. Keep
such records as will enable the ware-
house operator to furnish the following
information to State FSA office with
respect to each sale of tobacco made at
such person’s warehouse:

(i) The name of the operator of the
farm on which the tobacco was pro-
duced and the name of the producer, in
the case of a sale by a producer.

(ii) The name of the seller in the case
of a resale.

(iii) Date of sale.
(iv) Number of pounds sold.
(v) Amount of any penalty and the

amount of any deduction for such pen-
alty from the price paid the producer.

(vi) With respect to each individual
lot of tobacco constituting an auction
sale, the:

(A) Name of purchaser.
(B) Number of pounds sold.
(C) Gross sale price.
(2) Separate account records. Maintain

records of all purchases and resales of
tobacco by the warehouse operator to
show a separate account for:

(i) Nonauction purchases by or on be-
half of the warehouse operator of farm-
er-owned tobacco.

(ii) Purchases and resales of:
(A) Leaf account tobacco.
(B) Floor sweeping tobacco.
(d) Tobacco sale bill for burley and flue-

cured tobacco. (1) Each burley or flue-
cured tobacco warehouse operator shall
use tobacco sales bills furnished at the
warehouse operator’s expense showing,
as a minimum, the following informa-
tion:

(i) Tobacco sale bill number;
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(ii) For flue-cured tobacco only, reg-
istration number assigned the ware-
house by the Department;

(iii) Name and address of warehouse
where sale is held;

(iv) For flue-cured tobacco only, the
identification of other producers hav-
ing an interest in the tobacco;

(v) Date of sale;
(vi) Number of pounds in each lot;
(vii) Name and address of seller; and
(A) Farm number (including State

and county codes) for producer to-
bacco, and

(B) Dealer registration number for
resale tobacco;

(viii) Identification number, if avail-
able, for each lot of tobacco to be of-
fered for sale;

(ix) Poundage balance before sale for
producer tobacco based on 103 percent
of farm quota;

(x) Name or symbol of purchaser of
each lot which is sold;

(xi) Gross number of pounds sold;
(xii) Sale price for each lot and gross

sale price for all lots sold;
(xiii) Nonauction purchases by the

warehouse holding the sale;
(xiv) Tobacco grade for tobacco con-

signed to price support;
(xv) The buyer’s grade symbol for to-

bacco bought by private buyers.
(xvi) The letters ‘‘N/A’’ in the buyer

and grade space for nonauction pur-
chases by the warehouse.

(xvii) Marketing quota penalty col-
lected; and

(xviii) Amount withheld from sale to
cover claims due the United States.

(2) At the end of each sale day, the
tobacco sale bills shall be sorted and
filed in numerical order by sale dates,
and lot tickets shall be filed in an or-
derly manner by sale dates or by nu-
merical order.

(e) Identification of tobacco for market-
ing—(1) Marketing card. Each market-
ing of tobacco from a farm in any State
for which a farm marketing quota has
been established for any kind of to-
bacco shall be identified by a market-
ing card issued for the farm on which
such tobacco was produced (unless
prior to the marketing of such tobacco
an AMS inspection certificate is ob-
tained showing that the tobacco of-
fered for sale is a kind of tobacco not
subject to marketing quotas).

(2) Recording farm identification. For
burley or flue-cured tobacco, at the
time the tobacco is weighed in, the
warehouse operator shall record on the
tobacco sale bill, the State and county
codes and the farm serial number from
the marketing card issued for the farm
from which the tobacco is to be mar-
keted.

(3) Return of marketing card. For to-
bacco that is to be sold at auction, the
warehouse operator shall retain the
marketing card until the producer has
been paid for the sale of the tobacco or
the tobacco is removed from the ware-
house by the producer at which time
the marketing card shall be returned
to the producer. In any case where a
producer’s marketing card is found in
the possession of a warehouse operator,
and no producer on the farm for which
the card is issued has tobacco on the
floor for sale, or tobacco for which set-
tlement is not yet completed, such
card will be picked up by an FSA rep-
resentative for return to the producer.
The warehouse operator shall be re-
sponsible for the safekeeping and prop-
er use of the marketing card during
such person’s retention of the market-
ing card.

(4) No price support. For burley or
flue-cured tobacco, if tobacco is to be
marketed at auction from a farm for
which a marketing card is issued bear-
ing the notation ‘‘No Price Support’’,
the warehouse operator shall enter the
same notation on the tobacco sale bill
at the time the tobacco is weighed in
for sale. The warehouse operator shall
prepare a separate tobacco sale bill to
cover any tobacco which represents
more than 103 percent of the effective
farm marketing quota and the notation
‘‘No Price Support’’ shall be shown on
such tobacco sale bill. The sale of such
tobacco shall be considered a separate
sale.

(5) Nonauction purchase. The ware-
house operator shall enter the letters
‘‘NA’’ on each line of a tobacco sale bill
on which there is recorded tobacco pur-
chased by or for the warehouse at non-
auction sale and shall record on all
such tobacco sale bills:

(i) For burley or flue-cured tobacco,
the farm serial number from the mar-
keting card that is used to identify the

VerDate 14-MAR-97 10:49 Mar 21, 1997 Jkt 174013 PO 00000 Frm 00164 Fmt 8010 Sfmt 8010 E:\XXTEMP/174XXX.028 174xxx



165

Farm Service Agency, USDA § 723.403

tobacco at the time of the nonauction
purchase.

(ii) For tobacco other than burley or
flue-cured, the serial number of the
marketing card that is used to identify
the tobacco at the time of the nonauc-
tion purchase.

(6) Copy of sale bill. The warehouse
operator shall furnish to the producer a
copy of the tobacco sale bill bearing
the letters ‘‘NA’’ for any lot of such to-
bacco purchased by the warehouse op-
erator.

(7) Lot ticket. At the time tobacco is
weighed for marketing, the warehouse
operator shall record the weight of the
lot of tobacco on the tobacco sale bill
and on the lot ticket. The sale bill
number on which the lot of tobacco is
recorded shall be recorded on the lot
ticket. If the marketing card which is
presented to identify the tobacco at
weigh-in bears the notation ‘‘No Price
Support,’’ the same notation shall be
entered by the warehouse operator on
the lot ticket for each lot of tobacco
which is identified with the same mar-
keting card.

(8) Recording serial number of market-
ing card. For tobacco other than burley
or flue-cured, before the tobacco is of-
fered for sale, the warehouse operator
shall record, on the sale bill, the serial
number of the Form MQ–76 or MQ–77 is-
sued for the farm from which the to-
bacco is to be marketed at auction.

(9) Recording sale bill number. For to-
bacco other than burley or flue-cured,
the serial number of the sale bill shall
be recorded:

(i) By the warehouse operator on the
check register or check stub from the
check written to cover an auction sale
of tobacco by a producer.

(ii) On the inside of the marketing
card by the marketing recorder or
warehouse operator for each sale of to-
bacco by a producer.

(10) Burley or flue-cured marketings. A
marketing card used to cover a sale of
burley or flue-cured tobacco shall show
on the reverse side the poundage bal-
ance of the ‘‘103 percent of quota.’’

(i) Auction sale. At the time of weigh-
in the tobacco sale bill shall show the
poundage balance of 103 percent of the
farm’s quota. The tobacco sale bill
shall show the pounds on which pen-
alty is due, and the amount of penalty.

(ii) Nonauction sale to a warehouse op-
erator at the warehouse. If the tobacco
sale bill includes both an auction sale
and a nonauction sale such combined
pounds shall be used to compute and
reflect the balance of the ‘‘103 percent
of quota.’’ The tobacco sale bill shall
show the pounds on which penalty is
due and the amount of the penalty.

(iii) Nonauction country purchase by a
warehouse operator. The warehouse op-
erator shall deduct, from the balance of
the ‘‘103 percent of quota’’ entry on the
marketing card, the pounds of tobacco
purchased as a nonauction country
purchase. In addition, each warehouse
operator shall record on Form MQ–79
and on Form MQ–72–2, Report of To-
bacco Nonauction Purchase, each non-
auction country purchase of tobacco
made by such warehouse operator. The
data to be reported on Form MQ–72–2 is
set forth in § 723.404 of this part.

(11) Sale memo and bill of nonauction
sales. For tobacco other than burley or
flue-cured, a record of sales on Forms
MQ–76, MQ–77, or MQ–82, Sale Without
Marketing Card (including sale memo
from MQ–77 or MQ–82), shall be ob-
tained by a warehouse operator to
cover each marketing of tobacco from
a farm through a warehouse and each
nonauction sale of tobacco purchased
by or for the warehouse operator in-
cluding scrap tobacco obtained as a re-
sult of providing curing space or strip-
ping space for farmers. Each MQ–76 and
MQ–77 (including sale memo) shall be
executed as follows:

(i) Auction sale. An auction sale iden-
tified by MQ–76 shall show in the
spaces provided thereon, the sale bill
number, check-mark to show the sale
was by auction, a check-mark to show
nonauction for purchases identified
‘‘NA’’ on the sale bill, pounds sold,
name and address of warehouse, and
date of sale. In addition, each sale
memo issued from MQ–77 to cover an
auction sale shall show on the first
page thereof in all of the spaces pro-
vided therefor, the warehouse bill num-
ber, pounds sold, amount of penalty
due, name and address of warehouse,
and date of sale.

(ii) Nonauction sale to a warehouse op-
erator who does not prepare a sale bill.
An MQ–76 used to cover a nonauction
sale of tobacco to a warehouse operator
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who does not prepare a sale bill to
cover the sale shall show, a check-
mark to indicate sale was by nonauc-
tion, pounds sold, name and address of
the warehouse, and date of sale. When
an MQ–77 is used under this paragraph,
a sale memo shall be executed, includ-
ing the signature of the producer on
the reverse side.

(iii) Nonauction sale to a warehouse op-
erator who prepares a sale bill. When a
warehouse operator purchases:

(A) All the delivery of a producer’s
tobacco at a nonauction sale and pre-
pares a sale bill to cover the purchase,
on MQ–76 there shall be shown the bill
number, check-mark to show nonauc-
tion purchases, pounds sold, name and
address of warehouse, and date of sale.
When an MQ–77 is used a sale memo
shall be executed, including the signa-
ture of the producer on the reverse
side.

(B) Part of a delivery of a producer’s
tobacco as a nonauction purchase and
the remainder of the tobacco is sold at
auction, if such tobacco is identified by
an MQ–76 the Record of Sales shall be
completed to show the name and ad-
dress of the warehouse, the date of
sale, the sale bill number, check-mark
under both auction and nonauction,
and, under ‘‘Lbs. Sold,’’ the total num-
ber of pounds covered by the entire de-
livery. If the sale is identified by an
MQ–77, the sale memo (front) shall be
completed to show the sale bill num-
ber, the total number of pounds cov-
ered by the entire delivery under ‘‘Lbs.
Sold,’’ the amount of penalty due,
name and address of the warehouse,
and the date of sale. In addition, the
reverse side of the sale memo shall
show the number of pounds sold at non-
auction.

(f) Nonquota tobacco or quota tobacco
of a different kind. If tobacco is pre-
sented for sale that is represented to be
nonquota tobacco or should there be a
question as to what kind of quota to-
bacco is being offered for sale, an in-
spection shall be obtained from the Ag-
ricultural Marketing Service of this
Department (AMS) after the tobacco is
weighed and in line for sale. The lot
ticket for the tobacco shall be cross-
referenced to the sale bill by sale bill
number and date. The sale bill shall
show the producer’s name and address

and the State and county code and
farm number of the farm on which the
tobacco was produced. If an AMS in-
spection shows that a lot of tobacco is
of a different kind than that identified
by the lot ticket, such tobacco shall be
deleted from the original sale bill and
a revised sale bill prepared. Copies of
the lot ticket and sale bill shall be fur-
nished to the State FSA office at the
end of the sale day.

(g) Labeling tobacco sale bill for resale
tobacco. In the case of resales, each sale
bill shall show ‘‘resale’’ and;

(1) For dealers, the name of the deal-
er making each resale; and

(2) For the warehouse, the name of
the warehouse and either ‘‘floor
sweepings’’ or ‘‘leaf account’’ tobacco.

(h) Suspended sale record. (1) Any to-
bacco sale bill covering sale of tobacco
for which a valid marketing card or
dealer identification card was not pre-
sented at the end of the sale day shall
be given to a marketing recorder who
shall stamp such bills, ‘‘Suspended’’,
and shall handle according to instruc-
tions provided by the Deputy Adminis-
trator.

(2) When cleared, such suspended sale
shall show ‘‘suspended-cleared’’ and
date cleared. If a suspended sale is not
cleared from suspension by the last
auction sale day for the warehouse for
the season (or for burley tobacco only,
within 7 days of the sale if such date is
earlier), it shall be considered a sale of
excess tobacco and penalty at the full
rate shall be remitted by the ware-
house operator.

(i) Payee to be shown on auction ware-
house check. Any auction warehouse
which issues a check to cover the auc-
tion or nonauction sale of tobacco shall
issue such check only in the name of
the payee. A warehouse check shall not
be issued in the name of the seller and
bearer, for example ‘‘John Doe or Bear-
er.’’

(j) Warehouse entries on other dealer’s
reports. Each warehouse operator shall
record, or have the dealer record, on a
Form MQ–79 the total purchases and
resales made by each such dealer or
other warehouse operator during each
sale day at the warehouse. Warehouse
operators shall sign the Form MQ–79 on
the same line as the transaction is re-
corded when a dealer resells tobacco at
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the warehouse. If any tobacco resold by
the dealer and carried over by the deal-
er from a crop produced prior to the
current crop, an entry shall be made on
the MQ–79 to clearly show such fact.

(k) Warehouse data for burley or flue-
cured tobacco. (1) Each operator of a
burley or flue-cured tobacco auction
warehouse shall prepare at the end of
each sale day a report on MQ–80, Daily
Warehouse Sales Summary, showing
for each sale day:

(i) For each manufacturer, buyer,
order buyer, and any tobacco coopera-
tive, pounds of tobacco purchased at
auction (consigned in the case of to-
bacco cooperatives).

(ii) The sum of the items for para-
graph (k)(1)(i) of this section.

(iii) Resales at auction for each per-
son listed under paragraph (k)(1)(i) of
this section.

(iv) For each dealer subject to report-
ing purchases and resales on MQ–79, as
originally billed, the total pounds of
tobacco purchased at auction, and re-
sales at auction.

(v) The total pounds purchased at
auction at the warehouse for the leaf
account.

(vi) The total pounds purchased at
nonauction at the warehouse for the
leaf account.

(vii) The sum of the total pounds for
paragraphs (k)(v) and (vi) of this sec-
tion.

(viii) The total leaf account resales.
(ix) The total floor sweeping resales.
(x) The sum of the total purchases for

paragraphs (k)(1)(ii), (iv), and (vii) of
this section.

(xi) The sum of the total resales for
paragraphs (k)(1)(ii), (iv), (viii) and (ix)
of this section.

(xii) The totals of the purchases col-
umn on the Form MQ–79 representing
the nonauction purchases for the ware-
house leaf account.

(xiii) The totals of the resales col-
umn on Form MQ–79 representing the
nonauction resales (including floor
sweepings nonauction sales) by the
warehouse.

(xiv) For each warehouse sale of ex-
cess tobacco from a farm, the applica-
ble farm number with daily remittance
of the penalty due to accompany Form
MQ–72–1.

(xv) For each dealer, at the time of
settlement having excess resale to-
bacco, the applicable dealer identifica-
tion number with daily remittance of
the penalty due.

(2) As to the information required to
be entered on MQ–80, Daily Warehouse
Sales Summary, by the marketing re-
corder, the warehouse operator shall
keep and make available such records
as will enable the marketing recorder
to enter thereon:

(i) The total number of Forms MQ–
72–1 for the sale day and the sum of
pounds sold, and

(ii) The total number of suspended
sale bills and the sum of such pounds
sold.

(3) At the end of the season, each
warehouse operator shall:

(i) Report on the final MQ–80 for the
season the quantity of leaf account to-
bacco and floor sweepings, if any, on
hand and its location, provided further
that if on inspection it is determined
that there is damaged tobacco in the
warehouse or otherwise on hand, no
carryover credit for the next market-
ing year shall be allowed for the dam-
aged tobacco and the amount of pounds
of damaged tobacco shall be deducted
from the operator’s purchase credit for
the current year,

(ii) Permit its inspection by a rep-
resentative of FSA, and

(iii) Provide for the weighing of such
tobacco, to be witnessed by an FSA
representative, and furnish to such rep-
resentative a certification as to the ac-
tual weight of such tobacco. After the
weight of such tobacco has been ob-
tained, it shall be considered as the of-
ficial weight for comparing purchases
and resales for the purpose of deter-
mining the amount of penalty, if pen-
alty is due.

(4) The warehouse operator shall fur-
nish to the marketing recorder a copy
of each executed MQ–80.

(5) Before the next marketing season
begins, carryover tobacco reported by
the warehouse operator as provided in
paragraph (k)(3) of this section shall be
reinspected by a representative of FSA.

(i) If the reinspection indicates an
amount of carryover tobacco different
from that amount determined by the
initial inspection, the warehouse oper-
ator shall:
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(A) Provide for the weighing of such
tobacco which shall be witnessed by a
representative of FSA.

(B) Furnish to such representative at
the time of weighing a certification as
to the actual weight of the tobacco.

(ii) If the FSA representative deter-
mines that the weight of the tobacco is
different, by reweighing, than the
amount reported on the initial certifi-
cation, the initial weight, together
with the reweighed quantity after tak-
ing into consideration any purchases
and resales that occurred subsequent
to the initial certification as provided
in paragraph (k)(3) of this section, shall
be used for the purpose of determining
the amount of penalty, if penalty is
due.

(iii) The reweighed quantity shall be
the official pounds to be credited to the
account as carryover tobacco.

(iv) If upon reinspection by a rep-
resentative of FSA, there is an amount
of tobacco determined to be damaged
tobacco, the pounds of damaged to-
bacco shall be deducted from the pur-
chase credit, if not done so previously,
and no carryover credit shall be al-
lowed for such damaged tobacco for the
next marketing year.

(l) Warehouse data for tobacco other
than burley or flue-cured. (1) Each oper-
ator of a tobacco auction warehouse,
other than the operator of a burley or
flue-cured auction warehouse, shall
prepare and promptly forward at the
end of each sale day to the State FSA
office a report on MQ–80, Daily Auction
Warehouse Report, showing for each
sale day, unless otherwise stated
below:

(i) For each dealer or buyer as origi-
nally billed, the total pounds of to-
bacco purchased at auction and resales
at auction on the warehouse floor.

(ii) For any association as originally
billed, the total pounds and gross
amount of loan tobacco acquired at
auction, and resales at auction, if any,
on the warehouse floor.

(iii) The total pounds of:
(A) Leaf account purchases at auc-

tion on the warehouse operator’s own
floor,

(B) Leaf account purchases at non-
auction sale for which a floor sheet is
prepared,

(C) All leaf account resales at auc-
tion on the warehouse operator’s own
floor, including resales of tobacco from
the warehouse operator’s buyers cor-
rections account, and

(D) All resales at auction on the
warehouse operator’s own floor of floor
sweepings which accumulated on the
warehouse operator’s own floor.

(iv) The respective sums of the pur-
chases, including loan tobacco, and re-
sales for paragraphs (l)(1)(i), (ii), and
(iii) of this section.

(v) The computed total of first sales
at auction on the warehouse floor.

(vi) The warehouse gross sale pounds
for the day as billed to buyers.

(vii) The pounds on warehouse check
register if shown thereon, and

(viii) The total pounds of the resales,
(ix) On the report for the last sale

day for the season, the pounds of all to-
bacco on hand whether such tobacco
represents leaf account tobacco or floor
sweepings which accumulated on the
warehouse operator’s own floor.

(x) For each warehouse sale of excess
tobacco from a farm, the applicable
sale memo and numbers thereof with
remittance of the penalty due as shown
thereon.

(2) As to information required to be
entered on MQ–80, Daily Auction Ware-
house Report, by the marketing re-
corder, the warehouse operator shall
keep and make available such records
as will enable the marketing recorder
to enter thereon:

(i) For each sale identified by an MQ–
76, MQ–77 (including sale memo), or
MQ–82, Sale Without Marketing Card,
the pounds sold;

(ii) For each sale suspended, the
warehouse bill(s) number and pounds
sold;

(iii) For each sale cleared from sus-
pension, the MQ–76 number or, for MQ–
77 or MQ–82, the sale memo number and
the date of clearance.

(3) When a producer rejects the sale
of a lot of tobacco, and the tobacco has
been billed out and the bills presented
to the buyer, the warehouse operator
shall not change the marketing card,
or Form MQ–80 on which the sale was
reported. If the warehouse operator
gains possession of the tobacco and it
is resold by such warehouse operator,
it shall be identified as resale tobacco.
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(4) In balancing first sales (rep-
resented by marketing recorder’s total)
with computed first sales (bill-out
total minus resales as reported by the
warehouse operator) the State FSA ex-
ecutive director is authorized to ap-
prove reports with variance not to ex-
ceed one-half of 1 percent of such
pounds.

(5) At the end of the season, each
warehouse operator shall:

(i) Report on the final MQ–80 for the
season the quantity of leaf account to-
bacco and floor sweepings, if any, on
hand and its location,

(ii) Permit its inspection by a rep-
resentative of FSA, and

(iii) Provide for the weighing of such
tobacco (to be witnessed by a rep-
resentative of FSA) and furnish to such
representative a certification as to the
actual weight of such tobacco. After
the weight of such tobacco has been ob-
tained, it shall be considered as the of-
ficial weight for comparing purchases
and resales for the purpose of deter-
mining the amount of penalty, if pen-
alty is due. Separate data shall be re-
ported for floor sweeping tobacco.

(m) Bill-out invoice. For flue-cured to-
bacco when the tobacco has been sold
at auction, the bill-out invoice to the
buyer shall include the warehouse reg-
istration number (warehouse code),
sale bill number, and line number on
which the lot of tobacco was recorded
on the sale bill.

(n) Maintaining copies of bill-out in-
voices to purchaser or daily summary
journal sheet to reflect daily transactions.
For each marketing year, the ware-
house operator shall maintain copies of
the bill-out invoice to the purchaser by
grades showing the pounds purchased.
In lieu of this requirement, the ware-
house operator may prepare and main-
tain for each sale day on a current
basis a daily summary journal sheet to
reflect for each purchaser (including
warehouse leaf account or other simi-
lar account) pounds and dollar
amounts for:

(1) Tobacco originally billed to the
purchaser.

(2) Mathematical billing errors and
corrections (added and deducted) from
purchaser’s adjustment invoices.

(3) Short (deducted) and long (added)
weights from purchaser’s adjustment
invoices.

(4) Short (deducted) and long (added)
lots from purchaser’s adjustment in-
voices.

(5) Net tobacco received and paid for
by purchase.

(o) Handling rejected (producer) sale
after bill-out. Where a producer rejects
the sale of a lot of tobacco, and the to-
bacco has been billed-out and bills pre-
sented to the buyer, the warehouse op-
erator shall not change the MQ–76 or
MQ–80 on which the sale was reported.
If the warehouse operator gains posses-
sion of the tobacco, and it is resold by
such warehouse operator, it shall be
identified as resale tobacco.

(p) Report to county FSA office of long
weights and long lots. Each warehouse
operator shall report to the county
FSA office or marketing recorder long
weights and long lots of producer to-
bacco (first sales) for which the farmer
has been paid.

(q) Record and report of warehouse op-
erator’s leaf account purchases and re-
sales not on such warehouse operator’s
floor.

(1) Each warehouse operator shall
keep a record and make reports on MQ–
79, Dealer’s Report, showing:

(i) All nonauction purchases of to-
bacco, except nonauction purchases at
such warehouse operator’s warehouse
which are reported on MQ–80.

(ii) All purchases and resales of to-
bacco at public auction through ware-
houses other than such operator’s own
warehouse.

(iii) All nonauction resales of to-
bacco.

(2) Form MQ–79 shall be prepared and
a copy, including copies of Form MQ–
72–2 for all nonauction purchases of
burley or flue-cured tobacco, forwarded
to the State FSA office not later than
the end of the calendar week (at the
end of each sale day during the auction
season for such warehouse) in which
such tobacco was purchased or resold.

(3) If tobacco is purchased prior to
the opening of the local auction mar-
ket, an MQ–79 shall be prepared and a
copy, together with copies of MQ–72–2
for all nonauction purchases of burley
or flue-cured tobacco, forwarded to the
State FSA office not later than the end
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of the calendar week which would in-
clude the first sale day of the local auc-
tion markets.

(4) A remittance for all penalties
shown by the entries on Form MQ–79
and Form MQ–72–2 to be due shall be
forwarded to the State FSA office with
the original copy of MQ–79.

(5) Resales of floor sweepings shall be
reported separately from leaf account
tobacco.

(r) Buyers corrections account. Each
warehouse operator shall keep such
records including negative adjustment
invoices as will enable the warehouse
operator to furnish a weekly report on
Form MQ–71 to the State FSA office
showing the total pounds of the debits
(for returned lots, short lots, and short
weights of tobacco) and the credits (for
long lots and long weights of tobacco)
to the buyers corrections account.
Where the warehouse operator returns
to the seller tobacco debited to the
buyers corrections account, the ware-
house operator shall prepare an adjust-
ment invoice to the seller. This invoice
shall be the basis for a credit entry for
the warehouse in the buyers correc-
tions account and a corresponding pur-
chase (debit entry) in the case of a
dealer on such dealer’s MQ–79, Dealer’s
Report. Any balancing figure reflected
on the warehouse operator’s summary
of bill-outs shall not be included in the
buyers corrections account.

(s) Reporting of processed leaf account
tobacco. Any warehouse operator who
delivers tobacco to a firm for the pur-
pose of redrying, processing, or stem-
ming of such tobacco shall, by the end
of the week in which such tobacco was
delivered, report to the State FSA of-
fice on MQ–79, Dealer’s Report:

(1) The date delivered;
(2) Name and address of the firm to

which the tobacco was delivered, and
(3) The pounds of tobacco (green

weight) delivered which shall be en-
tered in the resales pounds column.
Such tobacco shall be considered a re-
sale on the date of delivery for the pur-
pose of balancing the warehouse ac-
count and collection of penalties where
penalties are due.

(t) Report of farm scrap resulting from
grading tobacco for farmers. Any ware-
house operator or any other person who
grades tobacco for farmers shall main-

tain records which will enable such
person to furnish the State FSA office
the name of the farm operator and the
approximate amount of scrap tobacco
obtained from the grading of tobacco
from each farm.

(u) Report of farm scrap resulting from
furnishing stripping space for farmers.
Any warehouse operator or any other
person who provides tobacco curing
space or stripping space for farmers
shall maintain records which will en-
able such person to furnish the State
FSA office the name of the farm opera-
tor and the approximate amount of
scrap tobacco obtained from each farm
resulting from providing such space.

(v) Producer tobacco. Producer to-
bacco (first sale) in possession of a
warehouse operator, resulting from
long weights and long lots, which has
not previously been identified by a sale
shall be recorded and reported in the
same manner as a nonauction sale to a
warehouse operator who does not pre-
pare a warehouse bill (floor sheet) and
shall be reported on MQ–79, Dealer’s
Record. Penalty shall be due on this to-
bacco at the full penalty rate for the
respective kind of tobacco or, if the
kind is not known, at the penalty rate
for the kind of tobacco generally mar-
keted through the warehouse.

[55 FR 39914, Oct. 1, 1990, as amended at 57 FR
43582, Sept. 21, 1992]

§ 723.404 Dealer’s records and reports,
excluding cigar tobacco buyers.

(a) General. This section is applicable
to all kinds of tobacco except cigar to-
bacco.

(1) Each dealer, except as provided in
§ 723.405 of this part shall keep by kinds
of tobacco the records and make the re-
ports separately for each kind (quota
and nonquota) of tobacco as provided
in this section. Adjustment invoices,
including the adjustment invoices for
any sale day for which there is no ad-
justment to be made, required to be
furnished to an auction warehouse
shall be identified by the warehouse
identification number (if applicable)
and the reporting dealer’s identifica-
tion number (if applicable) as well as
the names of the warehouse and dealers
involved in the transaction.
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(2) Each dealer shall properly execute
the ‘‘Receipt for Dealer’s Record’’ con-
tained in MQ–79, which is issued to the
dealer, and shall transmit such receipt
to the applicable State FSA office.

(b) Record of marketings. A dealer
shall keep records which provide the
following information for each lot of
tobacco, including scrap tobacco, pur-
chased or sold by the dealer:

(1) Purchases. (i) The name of:
(A) The warehouse through which the

tobacco was purchased, if purchased at
a warehouse auction; or

(B) The operator of the farm on
which the tobacco was produced, if pur-
chased from a producer as a nonauction
purchase, and the name of the producer
of the tobacco, if different from the op-
erator; or

(C) The seller if purchased as a non-
auction purchase from a warehouse op-
erator or dealer.

(ii) The identification number of the
warehouse, farm, or dealer, as applica-
ble, at/from which the tobacco was pur-
chased.

(iii) The address, the producer asso-
ciation number, if applicable, and per-
centage share of the proceeds of the
farm operator and any other producer
from whom tobacco was purchased as a
nonauction purchase.

(iv) The date of purchase.
(v) The pounds of tobacco purchased.
(vi) The gross purchase price.
(vii) The amount of penalty.
(viii) The amounts remitted for the

No Net Cost and the Tobacco Market-
ing Assessments.

(ix) The quantity of tobacco pur-
chased from a prior crop and carried
over for marketing in a subsequent
crop year.

(2) Sales. (i) The name and identifica-
tion number of the:

(A) Warehouse through which the to-
bacco was sold, if sold at a warehouse
auction, or

(B) Buyer if the tobacco was sold at
a nonauction sale.

(ii) The date of sale.
(iii) The pounds of tobacco sold.
(iv) The gross sale price.
(c) Nonauction purchase. (1) Each pur-

chase of tobacco from a producer from
a quota producing area shall be identi-
fied by a marketing card, issued for the
farm on which the tobacco was pro-

duced unless an AMS inspection is ob-
tained prior to purchase which shows
that tobacco being offered for sale is a
kind not subject to marketing quotas.

(2) For burley and flue-cured tobacco:
(i) After each nonauction purchase,

the dealer shall enter a declining bal-
ance of ‘‘103 percent of quota’’ on the
reverse side of the marketing card. The
declining balance shall be determined
by reducing the previous ‘‘103 percent
of quota’’ entry on the marketing card
by the number of pounds of tobacco
purchased. The date the tobacco was
purchased also shall be entered on the
marketing card at the time each lot of
tobacco is purchased.

(ii) After each nonauction purchase,
the dealer shall prepare a form MQ–72–
2 which shall set forth the following:

(A) The date of the purchase.
(B) The registration number of the

dealer.
(C) The name and address of the per-

son selling the tobacco.
(D) The identification number (farm

number, warehouse code, or dealer
number, as applicable) of the person
selling the tobacco.

(E) The pounds of tobacco purchased.
(F) The amount of penalty collected.
(G) The method (estimating or weigh-

ing) of determining the pounds of to-
bacco marketed.

(H) The signature of the seller and
the date signed.

(iii) For nonauction purchases which
are made by the dealer from producers,
the dealer shall remit the producer’s
and the dealer’s share of the No Net
Cost and Tobacco Marketing Assess-
ments as provided in part 1464 of this
title. The dealer may deduct the pro-
ducer’s share of each assessment from
the price paid for the tobacco. How-
ever, the No Net Cost Assessment shall
not be remitted from a producer who
identifies the tobacco for marketing
with a marketing card which has zero
pounds as the 103 percent entry on the
marketing card. A marketing penalty
at the full rate shall be collected on
the marketings identified by such card.
The amount of the No Net Cost and the
Tobacco Marketing Assessments which
is applicable to tobacco marketed dur-
ing each marketing year will be the
amount per pound which is approved
and announced by the Secretary.
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(3) For all other kinds of tobacco:
(i) When a Form MQ–77 Marketing

Card is used to identify a nonauction
sale, the producer’s signature shall be
obtained on the reverse side of a sale
memo which is a part of the Form MQ–
77. A nonauction sale not identified by
a marketing card shall be identified by
a Form MQ–82 executed by a marketing
recorder or other representative of the
State ASC committee. The dealer shall
record each nonauction purchase of to-
bacco on Form MQ–79, Dealer’s Record.

(ii) For nonauction purchases which
are made by the dealer from producers,
the dealer shall remit the producer’s
and the dealer’s share of the No Net
Cost and Tobacco Marketing Assess-
ments as provided in part 1464 of this
title. The dealer may deduct the pro-
ducer’s share of each assessment from
the price paid for the tobacco. How-
ever, the No Net Cost Assessment shall
not be remitted from a producer if the
marketing card used to identify a kind
of tobacco shows a converted penalty
rate of 100 percent. A marketing pen-
alty at the full rate shall be collected
on the marketings identified by such
card. The amount of the No Net Cost
and the Tobacco Marketing Assess-
ments which is applicable for each kind
of tobacco marketed during each mar-
keting year will be the amount per
pound which is approved and an-
nounced by the Secretary.

(d) Record and report of purchases and
resales. (1) For burley and flue-cured to-
bacco, each dealer shall keep a record
and make reports on Form MQ–79
showing all purchases and resales, ex-
cluding tobacco not in the form nor-
mally marketed by producers. After
each transaction is entered on the
Form MQ–79, each dealer shall enter a
balance to reflect the pounds of to-
bacco remaining that may be sold
without causing prior resales to exceed
prior purchases. Any tobacco sold in
excess of such balance shall be consid-
ered excess tobacco and subject to a
marketing quota penalty at the full
penalty rate. The purchaser shall sign
the Form MQ–79 on the same line as
the transaction is recorded by the deal-
er who is offering such tobacco for re-
sale. In the event of a purchase or re-
sale of tobacco which is purchased by
the dealer from a crop of tobacco pro-

duced prior to the current crop, the
Form MQ–79 shall be annotated to indi-
cate that such tobacco was so pur-
chased and carried over from a crop
produced prior to the current crop.

(2) For all other kinds of tobacco,
each dealer shall keep a record and
make reports on Form MQ–79 showing
all purchases and resales of tobacco
made by or for the dealer and, in the
event of a purchase or resale of tobacco
which is purchased prior to the current
crop, the fact that such tobacco was so
purchased and carried over from a crop
produced prior to the current crop.

(3) A Form MQ–79 shall be prepared
and a copy (together with executed
copies of Form MQ–72–2 for all nonauc-
tion purchases of burley and flue-cured
tobacco) shall be forwarded to the
State FSA office not later than the end
of the calendar week in which such to-
bacco was purchased or resold. How-
ever, if tobacco is purchased prior to
the opening of the local auction mar-
ket, a Form MQ–79 shall be prepared
and a copy, together with executed
copies of Form MQ–72–2 for all nonauc-
tion purchases, shall be forwarded to
the State FSA office not later than the
end of the calendar week which would
include the first sale date of the local
auction markets. In addition, if to-
bacco is resold in a State other than
where the tobacco is produced and the
auction markets at such location open
earlier than the auction market where
the tobacco normally would be sold at
auction by farmers, reports together
with executed copies of Form MQ–72–2
for all nonauction purchases shall be
prepared and forwarded to the State
FSA office not later than the end of
the calendar week which would include
the first day of the local auction mar-
ket where the resale takes place.

(4) The data to be entered on Form
MQ–72–2 for nonauction purchases from
a producer shall be the data which is
enumerated in accordance with the
provisions of paragraph (c)(2) of this
section.

(5) At the end of the dealer’s market-
ing operation, but not later than April
1 for tobacco other than flue-cured and
January 15 for flue-cured tobacco, such
dealer shall for each kind of tobacco:

(i) Show the word ‘‘final’’ on the
Dealer’s Report, MQ–79, for the season,
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(ii) Report on such ‘‘final’’ MQ–79 for
the season the quantity of tobacco on
hand and its location,

(iii) Permit its inspection by a rep-
resentative of FSA, and

(iv) Provide for weighing of such to-
bacco (to be witnessed by a representa-
tive of FSA) and furnish a certification
as to the actual weight of such to-
bacco. After the weight of such tobacco
has been determined as provided in this
section, it shall be considered as the of-
ficial weight for comparing purchases
and resales for the purpose of deter-
mining the amount of penalty, if pen-
alty is due.

(v) If upon inspection by a represent-
ative of FSA, there is an amount of to-
bacco determined to be damaged to-
bacco according to § 723.104, such
amount of pounds shall be deducted
from the purchase credit and no carry-
over credit shall be allowed for such
damaged tobacco for the next market-
ing year.

(6) Notwithstanding the provisions of
paragraph (d)(5) of this section, any
dealer having tobacco transactions
after January 15 for flue-cured and
April 1 for other than flue-cured shall
make reports on Form MQ–79 at the
end of each week, as provided in para-
graph (d)(3) of this section.

(7) For burley and flue-cured tobacco,
before the next marketing season be-
gins, carryover tobacco reported by the
dealer as provided in paragraph (d)(5)
of this section shall be reinspected by a
representative of FSA. When the rein-
spection indicates an amount of carry-
over tobacco different from that
amount determined by the initial in-
spection, the dealer shall provide for
the weighing of such tobacco which
shall be witnessed by an FSA rep-
resentative. The dealer shall furnish to
such representative at the time of
weighing a certification as to the ac-
tual weight of such tobacco. If an FSA
representative determines that the
weight of the tobacco is different, by
reweighing, than the amount reported
on the initial weight together with the
reweighed quantity after taking into
consideration any purchases and re-
sales that occurred subsequent to the
initial certification as provided in
paragraph (d)(5) of this section shall be
used for the purpose of determining

penalty, if penalty is due. Penalty shall
be assessed, after the initial certifi-
cation and reconciliation, when the re-
determined pounds exceed the amount
determined by taking the initial
pounds of carryover tobacco plus pur-
chases, minus resales. The redeter-
mined pounds shall be the official
pounds to be credited to the account as
carryover. If upon reinspection by a
representative of FSA, there is an
amount of tobacco determined to be
damaged tobacco under § 723.104, such
amount of pounds shall be deducted
from the purchase credit and no carry-
over credit shall be allowed for such
damaged tobacco for the next market-
ing year.

(8) In addition to forms MQ–79 and
MQ–72–2, if applicable, form MQ–79
(Supplemental) shall be executed to
record information relating to each
nonauction purchase of tobacco for
which the No Net Cost and Tobacco
Marketing Assessments are due from
producers and dealers. The form MQ–79
(Supplemental) shall be forwarded to
the State FSA office at the same time
as the purchase is reported on the MQ–
79. A check, draft, or money order in
the amount of the collections recorded
on form MQ–79 (Supplemental) and
made payable to Commodity Credit
Corporation shall be submitted to the
State FSA office along with the forms
MQ–79 and MQ–79 (Supplemental).

(9) Any flue-cured or burley dealer
who fails to comply with all provisions
of paragraph (d)(5) of this section by
January 15 for flue-cured and April 1
for burley tobacco will be issued a no-
tice of noncompliance and the dealer
shall be given 15 days to either comply
or show cause why compliance is not
feasible. Failure to complete all re-
quired actions within 15 days from date
of such notice shall result in such deal-
er not being issued a MQ–79–2 for the
marketing year immediately following
the marketing year in which the dealer
failed to conform with the deadline of
January 15 for flue-cured and April 1
for burley tobacco.

(e) Daily report to warehouse operator
for buyers correction account. Notwith-
standing the provisions of § 723.405 of
this part, reports shall be made as fol-
lows:

VerDate 14-MAR-97 10:49 Mar 21, 1997 Jkt 174013 PO 00000 Frm 00173 Fmt 8010 Sfmt 8010 E:\XXTEMP/174XXX.028 174xxx



174

7 CFR Ch. VII (1–1–97 Edition)§ 723.405

(1) Any dealer, buyer, or any other
person receiving tobacco from or
through a warehouse operator at an
auction sale or otherwise, which is not
invoiced to such person or which is in-
correctly invoiced to such person by
the warehouse operator, shall furnish
to the warehouse operator on a daily
sales basis an adjustment invoice or
buyers settlement sheet.

(2) Each dealer who purchases to-
bacco on a warehouse floor for any sale
day in which there is no adjustment re-
quired in the account as shown on the
warehouse bill-out invoice for that sale
day, shall file a negative report with
the warehouse operator for that sale
day.

(3) Such reports as required under
paragraphs (d)(1) and (2) of this section
shall be furnished daily, if practicable
(otherwise, they shall be furnished at
the end of each week), and shall show
the identification number of the ware-
house where the purchase was made.

(f) Reporting of processed tobacco. Any
dealer who delivers tobacco to a firm
for the purpose of redrying, processing
or stemming of such tobacco shall, by
the end of the week in which such to-
bacco was delivered, report to the
State FSA office on MQ–79, Dealer’s
Report:

(1) The date delivered;
(2) Name and address of the firm to

which the tobacco was delivered; and
(3) Pounds of tobacco (green weight)

delivered which shall be entered in the
resales pounds column. Such tobacco
shall be considered as a resale on the
date of delivery for the purpose of bal-
ancing the dealer account and collec-
tion of penalties where penalties are
due.

(g) Tobacco represented to be a
nonquota kind. Any dealer who plans to
purchase tobacco that was produced on
a farm in a quota area shall treat such
tobacco as a quota kind of tobacco ac-
cording to the provisions of this part
723 unless prior to the purchase a cer-
tification is obtained from an AMS in-
spector to indicate that such tobacco is
a nonquota kind of tobacco. In such
case, the dealer shall mail or otherwise
deliver to the State FSA office, on the
date of the purchase, a copy of the
AMS certification and a statement

signed by the AMS inspector, the pro-
ducer, and the dealer to indicate the:

(1) State and county code and farm
number of the farm on which the to-
bacco was produced.

(2) Name and address of the producer.
(3) Name and address of the dealer.
(4) Weight of the tobacco.

[55 FR 39914, Oct. 1, 1990, as amended at 56 FR
21443, May 9, 1991; 57 FR 43582, Sept. 21, 1992]

§ 723.405 Dealers exempt from regular
records and reports on MQ–79; and
season report for dealers.

(a) Any dealer or buyer who acquires
tobacco in the form in which tobacco
ordinarily is sold by farmers and re-
sells 5 percent or less of any such to-
bacco shall not be subject to the re-
quirements of § 723.404 of this part ex-
cept for the requirements which relate
to the reporting of nonauction pur-
chases from producers and the require-
ments of § 723.404(e) of this part. A deal-
er or buyer whose resales in the form
normally marketed by producers farm-
ers exceed 5 percent of their purchases
as a direct result of order buying for
another dealer for a service fee may re-
port under paragraph (b) of this section
in lieu of § 723.404 of this part (except
for requirements which relate to non-
auction purchases from producers and
requirements of § 723.404(e) of this part.

(b)(1) This paragraph is applicable
only to burley and flue-cured tobacco.
Each dealer or buyer shall make a re-
port to the Director, not later than
February 1 of each year for flue-cured
and April 1 for burley tobacco, showing
by States where acquired, source and
pounds of all tobacco, in the form nor-
mally marketed by producers, pur-
chased at auction or nonauction in-
cluding tobacco received which was not
billed to the dealer or buyer. Any ac-
quisition of tobacco in the form nor-
mally marketed by producers by the
dealer or buyer during the marketing
year (October 1 through September 30
for burley tobacco and July 1 through
June 30 for flue-cured tobacco) which is
not included in the initial report shall
be reported in like manner no later
than the end of the calendar week fol-
lowing the week in which the tobacco
was acquired. The report shall show:

(2) For purchases at auction for each
warehouse;
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(i) USDA registration number (ware-
house code),

(ii) Name and address of warehouse,
(iii) Gross pounds originally billed to

the buyer,
(iv) Gross pounds billed to the buyer

for which payment was made,
(v) Gross pounds from the company

correction account deducted for short
lots and short weights and returned
lots, and

(vi) Gross pounds from the company
correction account added for long lots
and long weights.

(3) For purchases at nonauction;
(i) Name and address of seller (dealer

or farmer),
(ii) Seller’s number (dealer’s registra-

tion number or farm number, including
State and county code), and

(iii) Pounds purchased.

§ 723.406 Provisions applicable to dam-
aged tobacco or to purchases of to-
bacco from processors or manufac-
turers.

(a) Damaged tobacco. Any dealer,
warehouse operator, or other person
who intends to purchase damaged to-
bacco shall notify the State FSA office
where the warehouse operator or dealer
is registered or should be registered.
Such report must be made at least 2
business days in advance of the pur-
chase so as to allow for inspection ar-
rangements to be made. The inspection
shall be conducted by an FSA rep-
resentative and no purchase credit
shall be allowed the buyer for the
quantity determined to be damaged to-
bacco. Damaged tobacco may be dis-
posed of without incurring a penalty
only if the tobacco is destroyed and the
destruction is witnessed by an FSA
representative or the tobacco is sold di-
rectly to a processor or manufacturer
and such sale is reported to the same
State FSA office. Any tobacco not dis-
posed of in that manner shall be
deemed to have been a marketing of
excess tobacco and will be subject to a
penalty at the full penalty rate for the
quantity of tobacco involved.

(b) Purchase from processor or manu-
facturer. Any tobacco purchased by a
dealer, warehouse operator, or other
person from a processor or manufac-
turer shall be considered to be tobacco
in the form not normally marketed by
producers unless the purchaser obtains

from the processor or manufacturer a
certification stating that such pur-
chased tobacco is in the form normally
marketed by producers. The certifi-
cation by the processor or manufac-
turer shall be on a form prescribed by
the Deputy Administrator certifying to
FSA that the tobacco involved in the
transfer of ownership is in the form
normally marketed by producers. No
purchase credit shall be given to a
dealer, warehouse operator, or other
person on MQ–79, Dealer’s Record
Book, for any purchase of tobacco
which is not in the form normally mar-
keted by producers. Tobacco which
meets the definition of pickings as de-
fined in this part shall be considered
tobacco in the form not normally mar-
keted by producers.

(c) Report by dealer or warehouse oper-
ator. Any dealer, warehouse operator or
other person who plans to purchase to-
bacco in the form normally marketed
by producers from a processor or manu-
facturer shall, prior to purchase, report
such plans to the State FSA office issu-
ing form MQ–79, Dealer’s Record Book,
to such person. Such report shall be
made timely so that a representative of
FSA may inspect the tobacco to deter-
mine its marketable value and whether
the tobacco is in the form normally
marketed by producers. Any tobacco
purchased from processors or manufac-
turers before such plans are reported to
the state FSA office and before the to-
bacco is inspected by an FSA rep-
resentative or an inspection is declined
by an FSA representative shall be
deemed excess tobacco and the penalty
at the full rate shall be due.

(d) Report by processor or manufac-
turer. Each processor or manufacturer
shall make a report to the Director,
showing the quantity of tobacco sold in
the form not normally marketed by
producers to dealers and buyers other
than processor or manufacturers. The
report shall be filed no later than the
end of the calendar week following the
week in which such tobacco was sold
and shall show the name of the pur-
chaser, the date of the sale and the
pounds sold.

(e) Dealer records and reports. (1) Any
dealer, warehouse operator or other
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persons who purchased tobacco classi-
fied as not in the form normally mar-
keted by producers shall keep such
records as will enable such person to
report to the State FSA office the fol-
lowing:

(i) Name of seller, pounds purchased,
and date of purchase.

(ii) The disposition of such tobacco
including name of buyer, pounds sold,
date of sale,

(2) Upon request by the State FSA of-
fice such person shall provide for the
inspection and weighting of the to-
bacco to be witnessed by an FSA rep-
resentative.

[55 FR 39914, Oct. 1, 1990, as amended at 56 FR
21443, May 9, 1991; 57 FR 43582, Sept. 21, 1992]

§ 723.407 Cigar tobacco buyer’s
records and reports.

(a) This section is applicable to buyers
of cigar tobacco—(1) Definition of cigar
buyer. With respect to this section, a
buyer is any person who buys cigar to-
bacco including an association or co-
operation that receives tobacco from
producers for the purpose of:

(i) Selling it for the producers, or
(ii) Placing it under price-support

loan through Commodity Credit Cor-
poration.

(2) Report of buyer’s name and address.
Each buyer shall properly execute, de-
tach, and promptly forward to the
State FSA office, ‘‘Receipt for Buyer’s
Record’’ contained in MQ–79 (CF&B),
which is issued to the buyer.

(b) Record of purchases. A buyer shall
keep records which provide the follow-
ing information for each lot of each
kind of tobacco purchased or sold by
the buyer, including tobacco obtained
from grading tobacco for producers or
furnishing curing space, or stripping
space:

(1) The name of:
(i) The operator of the farm on which

the tobacco was produced; or
(ii) The name and address of the sell-

er, in the case of a sale by a person
other than the farm operator.

(2) The identification number of the
farm at/from which the tobacco was
purchased.

(3) The date of purchase.
(4) The pounds of tobacco purchased.
(5) The gross purchase price.
(6) The amount of penalty.

(7) The amounts remitted for the No
Net Cost and Tobacco Marketing As-
sessments.

(c) Report of sales. Each buyer shall
maintain records which will show, by
kind of tobacco, the disposition of to-
bacco purchased under paragraph (b) of
this section.

(d) The dealer shall remit the produc-
er’s and the dealer’s share of the No
Net Cost and Tobacco Marketing As-
sessments as provided in part 1464 of
this title. The dealer may deduct the
producer’s share of each assessment
from the price paid for the tobacco.
The No Net Cost Assessment shall not
be collected from a producer who iden-
tifies the tobacco for marketing with a
marketing card which has a converted
penalty rate of 100 percent on the mar-
keting card. A marketing penalty at
the full rate shall be collected on the
marketings identified by such card.
The amount of the No Net Cost and the
Tobacco Marketing Assessments which
is applicable to tobacco marketed dur-
ing each marketing year will be the
amount per pound which is approved
and announced by the Secretary.

(e) Identification of sale or marketing
card memo and buyers records. Each MQ–
76 and each sale memo from an MQ–77
used to identify each sale of tobacco by
a producer shall be properly executed
by the buyer. The serial number of the
MQ–76 marketing card or sale memo
from an HQ–77 to identify such to-
bacco, shall be recorded on the buyer’s
copy of the MQ–79 (CF&B) and on the
check register or check stub for the
check written with respect to such to-
bacco.

(f) Record and report of purchases of to-
bacco from producers. (1) Each buyer
shall keep a record and make reports
on MQ–79 (CF&B), Buyer’s Record,
showing by kinds of tobacco purchased
by or for such buyer from producers.
Such record and report shall show for
each sale the sale date, the name of the
farm operator, (and the name and ad-
dress of the person selling the tobacco
if other than the operator), the serial
number of the within quota marketing
card (MQ–76), and from each excess
card (MQ–77), the sale memo number
used to identify the sale, the pounds of
tobacco represented in the sale, the
rate of penalty shown on the sale
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memo (MQ–77), and the amount of pen-
alty. If a marketing card is not pre-
sented by the producer, the buyer shall
record and report the purchase as pro-
vided above except that the buyer shall
enter the word ‘‘None’’ in the space for
the serial number of the marketing
card (MQ–76) or sale memo (MQ–77), the
applicable rate of penalty per pound in
the space for rate of penalty, and shall
show the name and address of the seller
in the space for the seller’s name.

(2) The original of MQ–79 (CF&B), ex-
cess sale memos (MQ–77), and a remit-
tance for all penalties shown by entries
on MQ–79 (CF&B) and on the excess
sale memos (MQ–77) to be due shall be
forwarded to the State FSA office not
later than the 10th day of the calendar
month next following the month dur-
ing which the sale date occurred.

(3) In addition to forms MQ–79 and
MQ–72–2, if applicable, form MQ–79
(Supplemental) shall be executed to
record information relating to each
nonauction purchase of tobacco for
which the No Net Cost and Tobacco
Marketing Assessments are due from
producers and dealers. The form MQ–79
(Supplemental) shall be forwarded to
the State FSA office at the same time
as the purchase is reported on the MQ–
79. A check, draft, or money order in
the amount of the collections recorded
on form MQ–79 (Supplemental) and
made payable to Commodity Credit
Corporation shall be submitted to the
State FSA office along with the forms
MQ–79 and MQ–79 (Supplemental).

[55 FR 39914, Oct. 1, 1990, as amended at 56 FR
21443, May 9, 1991]

§ 723.408 Producer’s records and re-
ports.

(a) Failure to file reports or filing false
reports. (1) With respect to any kind of
tobacco, if the producer on a farm files
an incomplete or incorrect report, fails
to file a report, or files or aids or ac-
quiesces in the filing of any false re-
port with respect to the amount of
such kind of tobacco produced on or
marketed from the farm, applicable to-
bacco acreage allotment or burley farm
marketing quota next established for
such farm shall be reduced, unless the
county and State ASC committees de-
termine, according to instructions is-

sued by the Deputy Administrator,
that such reduction is not required.

(2) For all kinds of tobacco except
burley tobacco, if a farm operator files
a report of acreage of the applicable
kind of tobacco on the farm and, after
a determination of the acreage, it is de-
termined by the county ASC commit-
tee (with approval of the State ASC
committee) that the report was false
(either significantly under reported or
significantly over reported by more
than the tolerance for reporting as pro-
vided in part 718 of this chapter) in
what amounts to a scheme or device to
defeat the purpose of the program, the
allotment next established for the farm
shall be reduced by an amount deter-
mined by multiplying the acreage
falsely reported (difference between re-
ported and determined acreage) by:

(i) With respect to flue-cured to-
bacco, the farm yield established for
the farm for the year in which the false
report was filed, or

(ii) For any other kind of tobacco,
the actual yield per acre for the year in
which the false report was filed.

(3) Any report of a marketing of to-
bacco by a producer or any use of pro-
ducer’s marketing card to sell the to-
bacco or the pledge the tobacco for a
price support loan shall be considered
the filing of a false report by the pro-
ducer and, in addition to other rem-
edies as may apply, the remedies pro-
vided in paragraph (a)(1) of this section
shall apply, if, under the provisions of
part 1464 of this title, the producer was
not considered to have been an ‘‘eligi-
ble producer’’ with respect to such
marketing or other disposition of to-
bacco.

(b) Harvesting second crop tobacco from
the same farm. For all kinds of tobacco
except burley, if in the same calendar
year more than one crop of tobacco was
grown from:

(1) The same tobacco plants, or
(2) Different tobacco plants, and is

harvested for marketing from the same
acreage of a farm, the acreage allot-
ment next established for such farm
shall be reduced by an amount equiva-
lent to the acreage from which more
than one crop of tobacco was so grown
and harvested.

(c) False identification. If there is false
identification of any kind of tobacco,
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the applicable farm acreage allotment
or farm marketing quota next estab-
lished for the farm and kind of tobacco
involved shall be reduced, except that
such reduction for any such farm shall
not be made if the county and State
ASC committees determine, according
to instructions issued by the Deputy
Administrator, that such reduction is
not required.

(d) Report on marketing card. (1) The
operator of each farm on which tobacco
is produced shall return to the county
FSA office each marketing card issued
for the farm whenever marketings from
the farm are completed and, in no
event, later than,

(i) June 1 of the marketing year in
the case of cigar tobacco, and

(ii) For all other kinds of tobacco,
not later than 20 days after the close of
the tobacco auction markets for the
marketing year for the locality in
which the farm is located. Failure to
return the marketing card within 15
days after written request by certified
mail from the county FSA executive
director shall constitute failure to ac-
count for disposition of all tobacco
marketed from the farm unless disposi-
tion of tobacco marketed from the
farm is otherwise accounted for to the
satisfaction of the county ASC com-
mittee.

(2) For all kinds of tobacco except
burley and flue-cured:

(i) At the time the marketing card is
returned to the county FSA office, the
farm operator must certify with re-
spect to each:

(A) MQ–77, to the quantity of tobacco
on hand and its location.

(B) MQ–76, to the accuracy of the
Record of Sales recorded on the card.

(ii) Failure of the farm operator to
make the applicable certification shall
constitute failure to satisfactorily ac-
count for the disposition of tobacco
marketed from the farm.

(3) Upon failure to satisfactorily ac-
count to the county ASC committee
for disposition of tobacco marketed
from the farm the allotment or quota
next established for such farm and such
kind of tobacco shall be reduced, ex-
cept that such reduction for any such
farm shall not be made if it is estab-
lished to the satisfaction of the county
ASC committee and a representative of

the State ASC committee that the fail-
ure to furnish such proof of disposition
was unintentional and no producer on
such farm could reasonably have been
expected to furnish such proof of dis-
position. However, such failure will be
construed as intentional unless such
proof of disposition is furnished and
payment of all additional penalty is
made, or no person connected with
such farm for the year for which the
acreage allotment or quota is being es-
tablished caused, aided, or acquiesced
in the failure to furnish such proof.

(e) Report of production and disposi-
tion. (1) In addition to any other re-
ports which may be required by this
subpart, the operator or any producer
on a farm (even though the harvested
acreage does not exceed the acreage al-
lotment or even though no farm acre-
age allotment or farm marketing quota
was established for the farm) shall,
upon written request by certified mail
from the State or county ASC commit-
tee, furnish on MQ–108, Report of Pro-
duction and Disposition, a written re-
port of the acreage, production and dis-
position of all tobacco produced on the
farm by sending the same to the State
or county ASC committee within 15
days after the request was mailed
showing as to the farm at the time of
filing such report with respect to the
applicable kind of tobacco the:

(i) Total harvested acres,
(ii) Total amount of tobacco on hand

and its location,
(iii) Total pounds of tobacco pro-

duced,
(iv) Name and address of the ware-

house operator, dealer, or other person
to or through whom tobacco was mar-
keted, and the number of pounds mar-
keted, the gross price paid and the date
of the marketings, and

(v) Complete details as to any to-
bacco disposed of other than by sale.

(2) With respect to any farm on which
burley or flue-cured tobacco was pro-
duced or available for marketing from
carryover tobacco, the operator or any
producer on the farm (even though the
harvested acreage does not exceed the
flue cured farm acreage allotment or
even though no farm acreage allotment
or farm marketing quota was estab-
lished for the farm) shall, upon written
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request from the county ASC commit-
tee, furnish on Form MQ–108–1, Report
of Unmarketed Tobacco, a written re-
port of the amount and location of the
applicable kind of tobacco produced on
the farm which is unmarketed at the
end of the marketing season and the
amount the applicable kind of tobacco
produced by such operator or producer
on any other farm, which is
unmarketed at the end of the market-
ing season and which is stored on the
farm, by sending the report to the
county ASC committee within 15 days
after the request was mailed to such
person at such person’s last known ad-
dress.

(3) Failure to file the MQ–108 or MQ–
108–1 as requested, or the filing of MQ–
108 or MQ–108–1 which is found by the
State or county ASC committee to be
incomplete or incorrect shall, to the
extent that it involves tobacco pro-
duced on the farm, constitute failure to
account for the disposition of tobacco
produced on the farm and the allot-
ment or quota next established for
such farm shall be reduced, except that
such reduction shall not be made if it
is established to the satisfaction of the
county or State ASC committee that
failure to furnish such proof of disposi-
tion was unintentional and no producer
on such farm could reasonably have
been expected to furnish such proof of
disposition: However, such failure will
be construed as intentional unless such
proof of disposition is furnished and
payment of all additional penalty is
made, or no person connected with
such farm for the year for which the
farm acreage allotment or farm mar-
keting quota is being established
caused, aided, acquiesced in the failure
to furnish such proof.

(f) Reports by producer-manufacturers.
(1) For all kinds of tobacco except bur-
ley and flue-cured tobacco, each pro-
ducer who manufactures tobacco prod-
ucts from tobacco produced by or for
such person as a producer, shall report
to the State FSA office with respect to
each farm on which such tobacco is
produced and as soon as all tobacco
from the farm has been weighed as fol-
lows:

(i) If the harvested acreage is within
the allotment, the producer-manufac-
turer shall report the total pounds of

tobacco produced, the date(s) on which
such tobacco was weighed, the farm se-
rial number of the farm on which it
was produced, and the estimated value
of such tobacco.

(ii) If the harvested acreage is in ex-
cess of the allotment, the producer-
manufacturer shall report the total
pounds of tobacco produced on the
farm, the date(s) on which the tobacco
was weighed, the farm serial number of
the farm on which it was produced, the
estimated value of the tobacco, and the
location of the tobacco. If the required
reports are not made, penalty shall be
paid on the tobacco by the producer-
manufacturer, at the converted rate of
penalty shown on the marketing card
issued for the farm, when it is moved
from the place where it can be conven-
iently inspected by the county ASC
committee at any time separate and
apart from any other tobacco.

(2) If the producer-manufacturer has
excess tobacco and does not pay the
penalty thereon at the converted rate
of penalty shown on the marketing
card, such producer-manufacturer shall
notify in writing the buyer of the man-
ufactured product or the buyer of any
residue resulting from processing the
tobacco, at time of sale of such product
or residue, of the precise amount of
penalty due on such manufactured
product or residue. In such event, the
producer-manufacturer shall imme-
diately notify the State FSA executive
director and shall account for the dis-
position of such tobacco by furnishing
the State FSA executive director a re-
port on a form to be furnished by such
State FSA executive director, showing
the name and address of the buyer of
the manufactured products or residue,
a detailed account of the disposition of
such tobacco and the exact amounts of
penalty due with respect to each such
sale of such products or residue to indi-
cate, together with copies of the writ-
ten notice that was given to the buyer
of such products or residue to indicate
the exact amount of the penalty due.

(3) Failure to file the report required
in paragraph (f)(2) of this section, or
the filing of a report which is found by
the State ASC committee to be incom-
plete or incorrect, shall be considered
failure of the producer-manufacturer
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to account for the disposition of to-
bacco produced on the farm and the al-
lotment next established for the farm
shall be reduced for such failure, ex-
cept that such reduction for any such
farm shall not be made if it is estab-
lished to the satisfaction of the county
and State ASC committees, that:

(i) The failure to furnish such report
of disposition was unintentional and
the producer-manufacturer on such
farm could not reasonably have been
expected to furnish such report of dis-
position. However such failure will be
construed as intentional unless such
report of disposition is furnished and
payment of all additional penalty is
made, or

(ii) No person connected with such
farm for the year for which the allot-
ment is being established caused,
aided, or acquiesced in the failure to
furnish such report. The producer-man-
ufacturer shall be liable for the pay-
ment of penalty.

(g) Amount of allotment or quota reduc-
tions—(1) Burley tobacco. For burley to-
bacco, the farm marketing quota deter-
mined for a farm for the current year
shall be reduced by that amount of to-
bacco which is involved in a marketing
quota violation as described in para-
graphs (a), (b), (c), (d), or (e), of this
section which occurred in any prior
year. However, the amount of such re-
duction shall not exceed the current
year farm marketing quota. The coun-
ty ASC committee shall determine the
amount of tobacco involved in the mar-
keting quota violation. If the actual
quantity of tobacco involved in such
violation is unknown, the county ASC
committee shall determine the quan-
tity by considering both the condition
of the crop during production, if
known, and such other information as
is available.

(2) Kinds of tobacco except burley to-
bacco. The amount of reduction in the
allotment for the current year for a
violation described in paragraphs (a),
(c), (d), (e), or (f) of this section shall
be that percentage, but not to exceed
100 percent, which the amount of the
tobacco involved in the violation is of
the respective farm marketing quota
for the farm for the year in which the
violation occurred times the current
year farm acreage allotment. The

quantity of tobacco in violation shall
be determined by the county ASC com-
mittee. If known, the actual quantity
shall be determined by the county ASC
committee to be the amount of tobacco
involved in the violation. If the actual
quantity is unknown, determine the
quantity by taking into consideration
the condition of the crop during pro-
duction, if known, and such other in-
formation that is available.

(h) Allotment or quota reduction for
combined farms. If the farm involved in
the violation is combined with another
farm prior to the reduction, the allot-
ment or quota reduction shall be ap-
plied as heretofore provided in this sec-
tion to that portion of the farm acre-
age allotment or farm marketing quota
for which a reduction is required.

(i) Allotment or quota reduction for di-
vided farms. If the farm involved in the
violation has been divided prior to the
reduction, the reduction shall be ap-
plied as heretofore provided in this sec-
tion to the allotments or quota for the
divided farms required to be reduced.

(j) Quota reductions for flue-cured to-
bacco. For flue-cured tobacco only, if
an acreage allotment reduction is
made under this section, the marketing
quota shall be reduced to reflect such
reduction in an amount determined by
multiplying the acreage reduction by
the farm yield.

(k) County administrative hearing in
connection with violations. Except for
the failure to return a marketing card,
the allotment or quota for any farm
shall not be reduced for a violation
under this section until the operator of
the farm has been afforded an oppor-
tunity to discuss the nature and extent
of the violation with the county ASC
committee. If after having been af-
forded an opportunity to discuss a vio-
lation with the county ASC committee
the farm operator fails or refused to
discuss the violation, the county ASC
committee shall take action as re-
quired by this part.

(l) Sequence of allotment or quota re-
ductions. For burley and flue-cured to-
bacco, if the tobacco farm acreage al-
lotment or farm marketing quota for a
farm is to be reduced in the current
year because of both:

(1) A violation, and

VerDate 14-MAR-97 10:49 Mar 21, 1997 Jkt 174013 PO 00000 Frm 00180 Fmt 8010 Sfmt 8010 E:\XXTEMP/174XXX.028 174xxx



181

Farm Service Agency, USDA § 723.409

(2) Overmarketings in a prior year,
the reduction in the farm acreage al-
lotment or farm marketing quota for
the violation shall be made before
making the reduction for overmarket-
ings.

(m) Correction of farm records. For
burley and flue-cured tobacco, where
farm data for actual marketings are
determined to be incorrect because of a
violation, the records shall be cor-
rected for each farm on which the to-
bacco was produced, and for each farm
whose card was used to identify mar-
ketings.

(n) Report on Form MQ–92, Estimate of
Production. An estimate of production,
Form MQ–92, shall be prepared imme-
diately prior to harvest for each farm
for which the county or State ASC
committee or a representative of the
county or State ASC committee be-
lieves than an MQ–92 for the farm
would be in the best interests of the
program. The county ASC committee
shall have the authority to visit any
farm for the purposes of making an es-
timate of production or determination
of planted acreage needed to complete
an estimate of production.

(o) Effect of false identification on es-
tablishing future farm marketing quotas.
Notwithstanding any other provision of
this section, with respect to burley or
flue-cured tobacco, if a producer falsely
identifies such tobacco as having been
produced on or marketed from a farm,
the quantity of the tobacco which is
falsely identified shall be considered,
for the purpose of establishing future
farm marketing quotas, as having been
produced on both the farm for which it
was identified as having been produced,
and the farm of actual production, if
known, or, as the case may be, such
quantity of tobacco shall be considered
as actually marketed from the farm.

[55 FR 39914, Oct. 1, 1990, as amended at 57 FR
43582, Sept. 21, 1992]

§ 723.409 Producer penalties; false
identification and related issues.

(a) Penalties for marketing over 103 per-
cent of farm quota-burley and flue-cured
tobacco. For burley and flue-cured to-
bacco, a penalty at the full rate shall
be due on any marketings which ex-
ceeds 103 percent of the effective farm
marketing quota.

(b) Penalties for false identification or
failure to account—(1) For burley tobacco.
If any producer falsely identifies or
fails to account for the disposition of
any tobacco produced on a farm, pen-
alty at the full rate shall be due on the
larger of the:

(i) Actual marketings above 103 per-
cent of the effective farm marketing
quota, or

(ii) Amount of tobacco equal to 25
percent of the effective farm market-
ing quota. The requirement of para-
graph (b)(ii) of this section shall not be
applied if the county ASC committee
determines with concurrence of State
ASC committee, that assessment of
penalty based on 25 percent of the ef-
fective farm marketing quota would be
unduly harsh when compared with the
pounds in violation and no adverse ef-
fect on the program would result.

(2) For flue-cured tobacco. If any pro-
ducer falsely identifies or fails to ac-
count for the disposition of any to-
bacco produced on the farm, a penalty
at the full rate shall be assessed on the
larger of:

(i) The actual marketings above 103
percent of the effective farm market-
ing quota; or

(ii) The sum of pounds equal to 25
percent of the effective farm market-
ing quota plus the pounds determined
by multiplying the farm yield times
the acres harvested in excess of the ef-
fective farm acreage allotment. If such
amount exceeds the amount deter-
mined in accordance with paragraph
(b)(2)(i) of this section the penalty as-
sessed may be based on the amount de-
termined in accordance with such para-
graph if the county ASC committee de-
termines, with the concurrence with
the State ASC committee, that the
penalty assessed on the amount deter-
mined in accordance with this para-
graph would be unduly harsh in rela-
tion to the quantity of tobacco which
is falsely identified or which is not ac-
counted for and the tobacco program
would not be adversely effected.

(3) For kinds of tobacco other than bur-
ley or flue-cured tobacco. (i) If any pro-
ducer falsely identifies or fails to ac-
count for the disposition of any kind of
tobacco produced on a farm, an amount
of tobacco equal to the normal yield of
the number of acres harvested in the
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current year in excess of the farm acre-
age allotment for the kind of tobacco
shall be deemed to have been marketed
from such farm.

(ii) If any producer who manufac-
tures tobacco products from tobacco
produced by or for such person fails to
make the reports or makes a false re-
port, the producer shall be deemed to
have failed to account for the disposi-
tion of tobacco produced on the farm(s)
involved. The filing of a report by a
producer under § 723.408 of this part
which the State ASC committee finds
to be incomplete or incorrect, shall
constitute a failure to account for the
disposition of tobacco produced on the
farm.

(4) In addition to any other cir-
cumstances in which a penalty may be
assessed under this part, the marketing
or pledging for a price support loan of
any tobacco by using the producer’s
marketing card, when the producer is
not considered to have been an ‘‘eligi-
ble producer’’ under the provision of
part 1464 of this title, shall be consid-
ered to be a false identification of to-
bacco. This remedy shall be in addition
to all other as may apply.

(c) Canceled allotment or quota. If part
or all of the tobacco produced on a
farm has been marketed and the farm
acreage allotment or farm marketing
quota for the farm is canceled, any
penalty due on the marketings shall be
paid by the producers.

(d) Overmarketing proportionate share
of effective farm marketing quota-burley
or flue-cured tobacco. With respect to
burley or flue cured tobacco, if the
county ASC committee determines
that the farm operator or another pro-
ducer on the farm has marketed more
than 103 percent of such operator’s or
producer’s share of the effective farm
marketing quota with intent to deprive
some other producer on the farm from
marketing such producer’s propor-
tionate share of the same crop of to-
bacco, such operator or other producer
shall be liable for marketing penalties
at the full rate per pound for each
pound of tobacco marketed above 103
percent of such producer’s share of the
effective farm marketing quota. How-
ever, the sum of such penalties shall
not exceed the total penalties due on
total marketings above 103 percent of

the effective farm marketing quota for
the farm on which such tobacco was
produced. Before assessment of penalty
pursuant to this paragraph, a hearing
shall be scheduled by the county ASC
committee and the operator and af-
fected producers shall be invited to be
present, or to be represented, to deter-
mine whether the operator or another
producer on the farm has marketed
more than 103 percent of such person’s
proportionate share of the effective
farm marketing quota. The notice of
the hearing shall request the farm op-
erator and affected producers to bring
to the hearing floor sheets and other
relevant supporting documents. At
least two members of the county ASC
committee shall be present at the hear-
ing. The hearing shall be held at the
time and place named in the notice and
any action taken to impose penalty
shall be taken after the hearing. If the
farm operator or other affected pro-
ducer does not attend the hearing, or is
not represented, the county ASC com-
mittee shall make a determination on
the basis of available records and shall
assess any penalties that may be re-
quired against the applicable person.

(e) Penalties not to be assessed-burley
or flue-cured tobacco. With respect to
burley or flue-cured tobacco, if the op-
erator or another producer on the farm
markets a quantity of tobacco above
103 percent of the effective farm mar-
keting quota for the farm and such
overage is found to have been caused
by the failure to record or improper re-
cording of tobacco poundage data on
the marketing card, that amount of
the penalty as was due to such failure
to record or improper recording will
not be required to be paid by the farm
operator or other producer if:

(1) For amounts of $10 or less, the
county ASC committee, and

(2) For amounts over $10, the county
ASC committee, with the approval of
the State ASC committee, determines
that each of the following conditions is
applicable:

(i) The failure to record or incorrect
recording resulted from action or inac-
tion of a marketing recorder or an-
other FSA employee, and

(ii) The farm operator or another pro-
ducer on the farm had no knowledge of
such failure or error. Overmarketings

VerDate 14-MAR-97 10:49 Mar 21, 1997 Jkt 174013 PO 00000 Frm 00182 Fmt 8010 Sfmt 8010 E:\XXTEMP/174XXX.028 174xxx



183

Farm Service Agency, USDA § 723.410

for a farm for which the marketing
penalty will not be paid pursuant to
the provisions of this paragraph shall
be determined based upon the correct
effective farm marketing quota and
correct actual marketings of tobacco
from the farm.

(f) Ineligible for price support. A pen-
alty at the full rate announced for a
kind of tobacco for the current market-
ing year shall be assessed on any mar-
keting of any kind of tobacco by any
producer on a farm if such producer is
ineligible for price support because the
farm operator or other producer on the
farm has not agreed to make a con-
tribution to the No Net Cost Fund or
pay an assessment to the No Net Cost
Account, as applicable, in accordance
with part 1464 of this title.

(g) Person to pay penalty when erro-
neous rate is shown on card (except bur-
ley and flue-cured tobacco). If an erro-
neous penalty rate is shown on a mar-
keting card and tobacco is identified
by such card, the producer shall remit
any additional penalty due for the sale.

[55 FR 39914, Oct. 1, 1990, as amended at 57 FR
43583, Sept. 21, 1992]

§ 723.410 Penalties considered to be
due from warehouse operators,
dealers, buyers, and others exclud-
ing the producer.

Any marketing of tobacco under one
of the following conditions shall be
considered to be a marketing of excess
tobacco.

(a) Auction sale without burley or flue-
cured tobacco marketing card. For burley
and flue-cured tobacco, any first mar-
keting of tobacco at an auction sale by
a producer which is not identified by a
valid marketing card at the time of
marketing shall be considered to be a
marketing of excess tobacco and the
penalty thereon shall be collected and
remitted by the warehouse operator
unless prior to marketing, an AMS in-
spection certificate is obtained show-
ing that the tobacco is of a kind not
subject to marketing quotas.

(b) Auction sale without dark air-cured,
fire-cured, or Virginia sun-cured tobacco
marketing card. For dark air-cured, fire-
cured, or Virginia sun-cured tobacco,
any first marketing of tobacco at an
auction sale by a producer which is not
identified by a valid marketing card

(MQ–76 or MQ–77 (including sale
memo)) on or before the last warehouse
sale day of the marketing season, or
within 4 weeks following the date of
marketing, whichever comes first,
shall be identified by an MQ–82, and
shall be presumed, subject to rebuttal,
to be a marketing of excess tobacco.
The penalty thereon shall be paid by
the warehouse operator.

(c) Burley or flue-cured tobacco non-
auction sale. For burley and flue-cured
tobacco, any nonauction marketing of
tobacco which:

(1) Is not identified by a valid mar-
keting card and recorded at the time of
marketing on MQ–79, Dealer’s Report,
the marketing card, and MQ–72–2, Re-
port of Tobacco Nonauction Purchase;
or,

(2) If purchased prior to the opening
of the local auction market for the cur-
rent year, it is not identified by a valid
marketing card and recorded on MQ–79,
the marketing card, and MQ–72–2, Re-
port of Tobacco Nonauction Purchase
not later than the end of the calendar
week which includes the first sale day
of the local auction markets, shall be
considered a marketing of excess to-
bacco. The penalty thereon shall be
collected by the purchaser of such to-
bacco, and remitted with MQ–79, unless
prior to marketing an AMS inspection
certificate is obtained showing that the
tobacco is of a kind not subject to mar-
keting quotas.

(d) Nonauction sale, except burley, flue-
cured, and cigar tobacco. For dark air-
cured, fire-cured, or Virginia sun-cured
tobacco, any nonauction sale of to-
bacco which:

(1) Is not identified by an MQ–76 or
MQ–77 (including a valid sale memo);
and

(2) Recorded on MQ–79, Dealer’s
Record, not later than the end of the
calendar week in which the tobacco
was purchased; or

(3) If purchased prior to the opening
of the local auction market for the cur-
rent year, is not identified by an MQ–
76 or MQ–77 (including a valid sale
memo) and recorded on MQ–79 not later
than the end of the calendar week
which includes the first day of the
local auction markets, shall be pre-
sumed, subject to rebuttal, to be a

VerDate 14-MAR-97 10:49 Mar 21, 1997 Jkt 174013 PO 00000 Frm 00183 Fmt 8010 Sfmt 8010 E:\XXTEMP/174XXX.028 174xxx



184

7 CFR Ch. VII (1–1–97 Edition)§ 723.410

marketing of excess tobacco. The pen-
alty thereon shall be paid by the pur-
chaser of such tobacco.

(e) Failure to obtain an MQ–76 and sale
memo, and failure to record a sale on MQ–
76-cigar tobacco. Any sale of cigar to-
bacco for which a dealer:

(1) If within quota, fails to record the
sale on the marketing card issued for
the farm, or

(2) If the tobacco was produced on a
farm for which an excess marketing
card was issued, fails to obtain a valid
sale memo by the end of the sale date,
shall be presumed, subject to rebuttal,
to be a marketing of excess tobacco.
The penalty thereon shall be paid by
the buyer who fails to make the re-
quired record.

(f) Leaf account tobacco. If warehouse
resales exceed prior leaf account pur-
chases, such marketings shall be con-
sidered to be a marketing of excess to-
bacco unless such warehouse operator
furnishes evidence acceptable to the
State ASC committee showing that
such marketing is not a marketing of
excess tobacco. However, evidence ac-
ceptable to the State ASC committee
shall not be based on the warehouse op-
erator’s proof of purchase of tobacco
that is not in the form normally mar-
keted by producers even though such
evidence indicates that resales exceed
prior leaf account purchases as a result
of the blending of tobacco, which was
not in the form normally marketed by
producers, with the warehouse opera-
tor’s prior purchases of leaf account to-
bacco.

(g) Dealer tobacco—burley and flue-
cured. The burley or flue-cured tobacco
resales by a dealer (as shown or due to
be shown on Form MQ–79), which are in
excess of such dealer’s total prior pur-
chases of the respective kind of to-
bacco shall be considered to be a mar-
keting of excess tobacco and penalty
thereon shall be due at the time the
marketing takes place which results in
the excess. If the resale which results
in penalty being due is made at auc-
tion, the warehouse shall deduct the
penalty from the proceeds of the sale
and shall remit the penalty to the mar-
keting recorder. If the resale which re-
sults in penalty being due is made at
nonauction, the purchaser shall deduct
the penalty from the proceeds of the

sale and shall remit the penalty to the
applicable State FSA office.

(h) Resales not reported. Any resale of
tobacco which is required to be re-
ported by a warehouse operator or
dealer, but which is not reported with-
in the time and in the manner re-
quired, shall be considered to be a mar-
keting of excess tobacco, unless and
until such warehouse operator or deal-
er furnishes proof of such resale which
is acceptable to the State FSA execu-
tive director. The penalty thereon shall
be paid by the warehouse operator or
dealer who fails to make the report as
required.

(i) Marketing falsely identified by a per-
son other than the producer of the to-
bacco. If any marketing of tobacco by a
person other than the producer is iden-
tified by a marketing card other than
the marketing card issued for the farm
on which the tobacco was produced,
and the source of production of the to-
bacco is unknown, such marketing
shall be presumed, subject to rebuttal,
to be a marketing of excess tobacco.
The marketing quota penalty shall be
paid by the person who marketed the
tobacco.

(j) Carryover tobacco, except cigar to-
bacco. Any tobacco on hand, except for
cigar tobacco, and reported or due to
be reported under § 723.403 of this part
for warehouse operators and § 723.404 of
this part for dealers shall be included
as a resale in determining whether an
account for a kind of tobacco has ex-
cess resales. Unless the warehouse op-
erator furnishes proof acceptable to the
State ASC committee and unless the
dealer furnishes proof acceptable to the
State FSA executive director, showing
that such account does not represent
excess tobacco, penalty at the full rate
for the respective kind of tobacco shall
be paid thereon by such warehouse op-
erator or dealer.

(k) Unrecorded sale of cigar tobacco.
Any sale of cigar tobacco which is not
recorded on MQ–79 (CF&B), Buyer’s
Record Book, by the 10th day of the
month following the month during
which the sale dated occurred shall be
presumed, subject to rebuttal, to be a
marketing of excess tobacco. The pen-
alty thereon shall be paid by the buyer
who fails to make the record.
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(l) Floor sweepings. Any person who
markets floor sweepings in excess of al-
lowable floor sweepings shall be sub-
ject to a civil penalty of 150 percent of
the average market price for the imme-
diately preceding marketing year, as
determined by the U.S. Department of
Agriculture. The calculated penalty
rate shall be rounded to the nearest
whole cent. Any floor sweepings on
hand more than 30 days (15 days with
respect to flue-cured tobacco) after the
warehouse closes for the auction sea-
son shall be considered marketed. The
floor sweepings on hand shall be
weighed by the warehouse operator and
the weight shall be certified by the
warehouse operator, such weighing to
be done in the presence of a representa-
tive of either the county ASC commit-
tee or State ASC committee. Floor
sweepings which are destroyed in the
presence of a representative of the
county ASC committee, within 30 days
(15 days with respect to flue-cured to-
bacco) after the warehouse closes shall
not be considered as marketed when
determining the quantity of floor
sweepings marketed. If the county ASC
committee determines, after the ware-
house has been closed for the auction
season for more than 30 days (15 days
with respect to flue-cured tobacco),
that the cumulative quantity of floor
sweepings marketed and considered
marketed in the current marketing
year is in excess of the allowable floor
sweepings, the person responsible for
such marketings shall be given notice
of the determination and shall be af-
forded an opportunity to request recon-
sideration of such determination in ac-
cordance with the provisions of part 780
of this chapter. A determination that a
civil penalty is due for marketing floor
sweepings in excess of the allowable
floor sweepings shall not become final
and shall not be assessed until such
person has been afforded an oppor-
tunity for a hearing and such person
has exhausted the applicable adminis-
trative remedies. The notice of assess-
ment shall require such person to pay
the civil penalty to the ‘‘Farm Service
Agency, USDA’’ within 15 days after
the mailing of the notice.

(m) Blending tobacco not in the form
normally marketed by producers—burley
and flue-cured tobacco. Tobacco pur-

chased from processors or manufactur-
ers that is considered not in the form
normally marketed by producers that
is blended with tobacco in the form
normally marketed by producers shall
not be credited as a purchase to the
dealer’s or warehouse operator’s ac-
count by the State ASC committee
when reconciling the warehouse opera-
tor’s leaf account or the dealer’s pur-
chases and resales. Tobacco not in the
form normally marketed by producers
that is blended with other tobacco
shall be deemed to be excess tobacco
and penalty shall be due on the pounds
of tobacco by which a warehouse opera-
tor’s or dealer’s resales exceed prior
purchases.

(n) Advances and other cases in which
the producer’s marketing card is used im-
properly. For tobacco of any kind to
which this part applies, if tobacco is
marketed by a person by using the pro-
ducer’s marketing card or the tobacco
is pledged for a price support loan by
using that card, but under the provi-
sions of part 1464 of this title, the pro-
ducer is deemed to have not been an
‘‘eligible producer’’ with respect to the
disposition of that tobacco at the time
because of an advance or other
preauction arrangement, such disposi-
tion of the tobacco shall be considered
a false identification of the tobacco
and may be considered to be a market-
ing of excess tobacco. In such cases,
the person who paid the advance, took
possession of the tobacco, or made the
agreement with the producer which
made the producer no longer an ‘‘eligi-
ble producer’’ with respect to the to-
bacco, shall be jointly and severally
liable with the producer for any pen-
alty with respect to such disposition
which is levied against the producer
under the provisions of this part and
additionally, if such disposition is de-
termined to be a marketing of excess
tobacco, shall be liable for a penalty
calculated by using the penalty rate
for the tobacco involved multiplied by
the pounds of tobacco involved. These
remedies shall be in addition to any
other remedies which may apply, in-
cluding but not limited to, any liabil-
ity for a refund of any price support
loan advances which were paid in the

VerDate 14-MAR-97 10:49 Mar 21, 1997 Jkt 174013 PO 00000 Frm 00185 Fmt 8010 Sfmt 8010 E:\XXTEMP/174XXX.028 174xxx



186

7 CFR Ch. VII (1–1–97 Edition)§ 723.411

name of, or for the account of, the pro-
ducer of the tobacco.

[55 FR 39914, Oct. 1, 1990, as amended at 56 FR
21444, May 9, 1991; 57 FR 43583, Sept. 21, 1992]

§ 723.411 Records and reports regard-
ing hauling, processing, and storage
of tobacco.

(a) Trucker records. Each trucker
shall keep such records as will enable
such trucker to furnish the State FSA
office a report with respect to each lot
of tobacco received by such trucker
showing.

(1) The name and address of the pro-
ducer;

(2) The date of receipt of the tobacco;
(3) The number of pounds received;
(4) The location where received; and
(5) The name and address of the per-

son to whom it was delivered.
(b) Processor records. Each firm en-

gaged in the business of processing to-
bacco shall keep records with respect
to each lot of tobacco received by such
firm showing:

(1) The name and address of producer,
dealer, warehouse operator, or other
person for whom the tobacco was re-
ceived.

(2) The date of receipt of tobacco.
(3) The number of pounds (green

weight) received.
(4) The purpose for which tobacco

was received (redrying or stemming).
(5) The amount of any advance or

loan made by such person on the to-
bacco.

(6) The disposition of the tobacco in-
cluding the net weight of the tobacco
processed and the number of containers
by classification (strips, stems, scrap
or leaf).

(7) Person to whom delivered and
pounds involved.

Any such firm shall report this infor-
mation to the State FSA office of the
State in which the business is located
within 15 days of the end of the mar-
keting year, except for tobacco handled
for an association operating the price
support program and tobacco pur-
chased at auction or tobacco which was
previously reported on Form MQ–79.
Where such firm qualifies for the ex-
emption in § 723.405 of this part, such
firm is required to report only such to-
bacco received that does not belong to
such firm.

(c) Records for stored tobacco. Each
firm engaged in storing unprocessed to-
bacco shall keep records with respect
to each lot of unprocessed tobacco re-
ceived by such firm showing:

(1) The name and address of producer,
dealer, warehouse operator, marketing
agent or other person for whom the to-
bacco was received;

(2) The date and receipt of the to-
bacco;

(3) The number of pounds received;
(4) The amount of any advance or

loan made by such firm;
(5) The disposition of the tobacco;

and
(6) The person to whom delivered and

the pounds involved.
Any such firm shall report this infor-

mation to the State FSA office of the
State in which the business is located
within 15 days of the end of the mar-
keting year, except for tobacco handled
for an association operating the price
support program and tobacco pur-
chased by such firm at auction or for
which such firm had previously re-
ported on Form MQ–79. Where such
firm qualifies for the exemption in
§ 723.405 of this part, the firm is only re-
quired to report such tobacco received
for storage that does not belong to
such firm.

§ 723.412 Separate records and reports
from persons engaged in tobacco
related businesses.

Any person who is required to keep
any record or make any report as a
warehouse operator, dealer, buyer,
trucker, or as a person engaged in the
hauling, processing, or storage of to-
bacco, and who is engaged in more than
one such business, shall keep such
records as will enable such person to
make separate reports for each such
business in which such person is en-
gaged to the same extent for each such
business as if the person were engaged
in no other business.

§ 723.413 Length of time records and
reports are to be kept.

Records to be kept and copies of the
reports required to be made by any per-
son under this subpart shall be on a
marketing year basis and shall be re-
tained for 3 years after the end of the
marketing year. Records shall be kept
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for such longer period of time as may
be requested in writing by the State
FSA executive director, or the Direc-
tor.

§ 723.414 Failure to keep records and
make reports or making false re-
port or record.

(a)(1) Failure to keep records and make
reports. Under the provisions of section
373(a) of the Act, any warehouse opera-
tor, processor, buyer, dealer, trucker,
or person engaged in the business of
sorting, redrying, stemming, packing,
or otherwise processing tobacco who
fails to make any report or keep any
record as required, or who makes any
false report or record, is guilty of a
misdemeanor, and upon conviction
shall be subject to a fine of not more
than $500 for each offense. In addition,
any tobacco warehouse operator, deal-
er, or buyer who fails, upon being re-
quested to do so, to remedy a violation
by submitting complete reports and
keeping accurate records shall be sub-
ject to an additional fine, not to exceed
$5,000.

(2) Failure to obtain producer marketing
card or sale memo. The failure of any
dealer or warehouse operator to obtain
a:

(i) Producer’s marketing card, MQ–76
and MQ–77, to identify a sale of pro-
ducer tobacco, or

(ii) Dealer identification card, MQ–
79–2, to cover a resale of tobacco, shall
constitute a failure to make a report.

(b) False representation—warehouse op-
erators, dealers, and processors. The
monetary penalties described in this
part are in addition to penalties pre-
scribed by other criminal statutes in-
cluding 18 U.S.C. 231 which provides for
a fine of not more than $10,000 or im-
prisonment for not more than 5 years,
or both, for a person convicted of
knowingly and willingly committing
such acts as making a false acreage re-
port, altering a marketing card, falsely
identifying tobacco or buying and sell-
ing unused ‘‘103 percent of quota
poundage’’ on marketing cards.

(c) Misrepresentation and scheme or de-
vice. A warehouse operator or dealer
who is determined by FSA to have
knowingly:

(1) Adopted any scheme or device
which tends to defeat the purpose of
the tobacco program.

(2) Made any fraudulent representa-
tion,

(3) Misused a MQ–76 or MQ–79–2, or
(4) Sold excess tobacco, shall pay a

marketing quota penalty as prescribed
in this part.

[55 FR 39914, Oct. 1, 1990, as amended at 56 FR
21444, May 9, 1991]

§ 723.415 Examination of records and
reports.

For the purpose of ascertaining the
correctness of any report made or
record kept, or of obtaining the infor-
mation required to be furnished, in any
report, but not so furnished, any ware-
house operator, processor, dealer,
buyer, trucker, or person engaged in
the business of sorting, redrying, stem-
ming, picking, or otherwise processing
tobacco for producers, shall make
available at one place for examination
by representatives of the State FSA ex-
ecutive director and by employees of
the Office of Investigation and Office of
Audit, and of the Tobacco and Peanuts
Division of the Farm Service Agency,
U.S. Department of Agriculture upon
written request by the State FSA exec-
utive director, all such books, papers,
records, lot tickets, tobacco sale bills,
buyer adjustment invoices, accounts,
canceled checks, check register, check
stubs, correspondence, contracts, docu-
ments, warehouse bill-out invoices or
daily summary journal sheet, the tis-
sue copy of Form MQ–72–l, Report of
Tobacco Auction Sale, journal of pro-
ducer marketing cards retained at
warehouse and memoranda as the
State FSA executive director has rea-
son to believe are relevant and are
within the control of such person.

§ 723.416 Information confidential.
All data reported to or acquired by

the Secretary pursuant to the provi-
sions of this subpart shall be kept con-
fidential by all officers and community
committees, and all county FSA office
employees. Only such data so reported
or acquired as the Deputy Adminis-
trator deems relevant shall be dis-
closed by them, and then only in a suit
or administrative hearing under title
III of the Act. The provisions of this
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section shall not be deemed to prohibit
the issuance of general statements
based upon the report of a number of
parties which statements do not iden-
tify the information furnished by any
person.

Subpart E—Domestically
Produced Cigarettes

SOURCE: 59 FR 28210, June 1, 1994, unless
otherwise noted.

§ 723.501 Definitions.
In addition to the definitions set

forth at § 723.104, the definitions set
forth in this section shall be applicable
for purposes of administering the pro-
visions of this subpart.

FSA. The USDA’s Farm Service
Agency.

CCC. The Commodity Credit Corpora-
tion, an instrumentality of the USDA.

Covered cigarettes. Cigarettes pro-
duced in the United States.

Director. Except with respect to ref-
erences to the National Appeals Divi-
sion of FSA, the Director of the To-
bacco and Peanuts Division, or the suc-
cessor to the Director.

Domestic assessment use shortage. For
any domestic manufacturer, the do-
mestic assessment use shortage shall
be, as determined by the Director, the
amount, converted to pounds, by
which, for the relevant calendar year,
domestic tobacco use for covered ciga-
rettes produced by the manufacturer
was less than the amount which, as a
percentage of total tobacco use for
these cigarettes, would have equaled
the domestic content nonassessment
percentage.

Domestic content nonassessment per-
centage. The domestic content non-
assessment percentage shall be 75 per-
cent unless otherwise specified in this
subpart.

Domestic manufacturer. A domestic
manufacturer of cigarettes.

Domestic manufacturer of cigarettes. A
person who, as determined by the Di-
rector, produces and sells more than 1
percent of the cigarettes produced and
sold in the United States.

Domestic tobacco. Any quantity of
harvested tobacco which has been cul-
tivated, grown, and produced in the
United States.

Foreign tobacco. Tobacco that is not
domestic tobacco.

Imported tobacco. Any tobacco, in-
cluding (but not limited to) Oriental
and Turkish tobaccos, that is not do-
mestic tobacco and has been entered
into the commerce of the United
States. Any tobacco that cannot, as de-
termined by the Director, be verified as
to its being domestic tobacco shall be
presumed to be imported tobacco.

NASS. The National Agricultural Sta-
tistics Service, USDA.

Origin category. The categorization of
tobacco as either domestic or foreign
tobacco.

Price support inventory. The inventory
of tobacco which has been pledged as
collateral for a price support loan
made by CCC through a producer
owned cooperative marketing associa-
tion.

Producer owned cooperative marketing
associations. Those associations which
by law act as agents for producers for
price support loans for tobacco. Those
associations for burley and flue-cured
tobacco are the Burley Tobacco Grow-
ers Cooperative Association, the Bur-
ley Stabilization Corporation, and the
Flue-Cured Tobacco Cooperative Sta-
bilization Corporation, or their succes-
sors.

Tobacco. Any commodity or sub-
stance that is commonly considered to
be tobacco in the trade.

United States. The 50 States of the
United States, the District of Colum-
bia, Puerto Rico, or any Territory or
Possession of the United States.

Unmanufactured tobacco. Any tobacco
in any form that is not processed and
packaged as a ready consumer tobacco
product, including, but not limited to,
tobacco in the form of leaf tobacco,
strips, stems, scrap, and reconstituted,
homogenized, and blended tobacco or
products (other than consumer-ready
products).

USDA. The U.S. Department of Agri-
culture.

§ 723.502 Domestic tobacco content
nonassessment percentage.

(a) General requirements. (1)(i) For cig-
arette production for each calendar
year beginning with calendar year 1994,
the Director shall determine for each
domestic manufacturer the percentage
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that domestic tobacco constitutes of
the total tobacco used by that manu-
facturer to produce cigarettes in the
United States. If such percentage use
of domestic tobacco does not equal or
exceed the domestic content nonassess-
ment percentage for that calendar
year, the manufacturer shall be deemed
to have a domestic assessment use
shortage and shall pay an assessment
in the amount specified in § 723.503 and
shall make compensatory tobacco pur-
chases in the amount specified in
§ 723.504.

(ii) For any calendar year, the do-
mestic content nonassessment percent-
age shall be 75 percent unless for that
calendar year the percentage is reduced
under § 723.505, in which case the do-
mestic content nonassessment percent-
age shall be such reduced percentage.

(iii) Any assessment or purchase re-
quirement which shall follow in the
event of a domestic assessment use
shortage shall be in addition to any
other assessment or obligation that
may be due or imposed.

(2) Any tobacco that has been recon-
stituted, or otherwise processed to the
extent that it has lost its respective
identity as either domestic tobacco or
imported tobacco, shall be considered
to be foreign tobacco when making de-
terminations under this subpart.

(3) Any tobacco otherwise subject to
paragraph (a)(2) of this section which is
purchased by the manufacturer from a
broker or processor may nonetheless be
considered to be domestic tobacco by
the Director if a valid certification
meeting the requirements of this sec-
tion and satisfactory to the Director is
signed by the transferring party.

(4) In order to be credited under para-
graph (a)(3) of this section, a certifi-
cation must conform to all require-
ments imposed by the Director which
may include use of a prescribed form.

(5) If the Director has not prescribed
a form for use for such certifications, it
shall be the responsibility of the do-
mestic manufacturer to ensure that a
proper certification has been obtained
on a form devised by such manufac-
turer. In order to be valid for purposes
of this section, the certification so de-
vised must:

(i) Specify the total amount of to-
bacco being transferred to the domestic

manufacturer by the certifying party
and the amount of such tobacco which
is domestic tobacco;

(ii) Certify, except as provided in
paragraph (a)(6) of this section, that
such domestic tobacco was purchased
directly from a domestic producer (at
auction, directly or from the price sup-
port inventory of the applicable asso-
ciation) at market rates for domestic
tobacco, and that the certifying party
can demonstrate the actual disburse-
ment of the purchase price.

(iii) Certify that the certifying party
has no reason to believe that the to-
bacco certified as domestic tobacco is
foreign tobacco;

(iv) Refer to this subpart and section
320C of the Agricultural Adjustment
Act of 1938 and state the purposes for
which the certification is requested
and made;

(v) State that the certification in-
volves material information which
may or will be relied upon by the Unit-
ed States government for purposes of
enforcement of the provisions of this
subpart;

(vi) State that false or inaccurate in-
formation may lead to civil or criminal
penalties or sanctions under the provi-
sions of 18 U.S.C. 1001 or other provi-
sions of law.

(6)(i) If any such certifying party has
not purchased the tobacco from a do-
mestic producer or the price support
inventory of the applicable association,
the certifying party shall be required
in lieu of the requirements of para-
graph (a)(5)(ii) of this section to attach
a certification from the party from
whom the certifying party obtained the
tobacco. Such sub-certification shall
conform to the provisions of paragraph
(a)(5)(i) through (a)(5)(vi) of this sec-
tion. Additional sub-certifications
shall be required as needed to trace the
tobacco back to the domestic producer.

(ii) In the event that such certifi-
cations as are otherwise required in
order to treat tobacco as domestic to-
bacco cannot be reasonably obtained,
the Director may relieve the domestic
manufacturer from such requirements
based on such representations of the
origin category of the tobacco as the
Director finds sufficient to serve the
purposes of this subpart.
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(7) The domestic manufacturer shall
be required to maintain all records as
may be needed to establish the origin
of tobacco taken into inventory includ-
ing any certifications regarding such
origin.

(8) Any tobacco having lost its iden-
tity with respect to its origin category
during the manufacturing process but
which in the normal course of business
is recaptured and reused by the same
manufacturer to manufacture ciga-
rettes in the United States and any to-
bacco in any cigarettes returned to the
manufacturer of the cigarettes which is
reused by the same manufacturer to
manufacture new cigarettes in the
United States shall not be counted to-
ward the domestic content calculations
made under this subpart. The domestic
manufacturer shall maintain such
records that show the quantity of to-
bacco so reclaimed or reused in the
manufacturing of cigarettes for the
calendar year. However, any tobacco
reused by a manufacturer different
than the original manufacturer shall
be counted toward the domestic use
calculations for both manufacturers.

(b) Year-end reports required to be made
by manufacturers. (1) In addition to any
other reports required by this subpart,
beginning with the 1994 calendar year,
a domestic manufacturer of cigarettes
shall report to the Director, for each
calendar year, the following informa-
tion:

(i) The total quantity of tobacco used
by the manufacturer to produce ciga-
rettes in the United States during such
calendar year.

(ii) The total quantity of imported
tobacco used by the manufacturer in
the production of cigarettes in the
United States during such calendar
year.

(iii) The total quantity of domestic
tobacco used by the manufacturer in
the production of cigarettes in the
United States during such calendar
year.

(iv) The total quantity of tobacco re-
used in the production of cigarettes
during such calendar year that was re-
claimed from the manufacturing proc-
ess or from returned cigarettes and is
exempt from counting toward the total
final domestic use calculation for the

manufacturer under paragraph (a)(8) of
this section.

(v) The total number of individual
cigarettes produced during such cal-
endar year.

(2) For purposes of the information
required to be reported by paragraphs
(b)(1)(i) through (b)(1)(iii) of this sec-
tion, the quantities reported shall be
based on the packed, redried weight of
the tobacco when it is removed from
inventory for immediate entry into the
manufacturing process for making
cigarettes. The weights required for
paragraph (b)(1)(iv) of this section shall
be the actual weight of the reclaimed
tobacco.

(c) Where and when to report. The re-
ports required by this subpart shall,
unless otherwise specified in this sub-
part, be mailed or otherwise delivered
in hard copy to the Director, Tobacco
and Peanuts Division, Farm Service
Agency, USDA, P. O. Box 2415, Wash-
ington, DC 20013–2415 by February 15 of
the year after the calendar year to
which the report applies. The Director
may specify the form in which any re-
port required by this subpart shall be
made and may make other requests for
information as may be necessary to ef-
fectively enforce the provisions of this
subpart.

(d) Failure to report. A manufacturer
who fails to report the quantities of do-
mestic and imported tobacco used for
manufacturing cigarettes shall be pre-
sumed to have used only imported to-
bacco in such cigarettes. In addition,
with respect to any recordkeeping or
reporting requirement imposed by this
subpart, the failure to file any report
timely or to supply any required infor-
mation shall permit the Director to de-
termine that the information not time-
ly filed or supplied is adverse to the
party responsible for the submission
and to make determinations under this
subpart accordingly by any method de-
termined reasonable by the Director. If
the correct and verifiable information
is later submitted, the Director may,
in lieu of drawing such conclusions, as-
sess the costs incurred as a result of
the failure to supply the information in
a timely manner.
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§ 723.503 Domestic content marketing
assessment.

(a) General. Effective beginning with
the 1994 calendar year, each domestic
manufacturer of cigarettes with a do-
mestic assessment tobacco use short-
age for a calendar year shall pay to
CCC a non-refundable domestic mar-
keting assessment under this section in
an amount which equals the product
calculated by multiplying the amount
in pounds of the shortage by the assess-
ment rate per pound calculated under
paragraph (b) of this section.

(b) Assessment rate. The domestic
marketing assessment rate for pur-
poses of this section shall be deter-
mined separately for each calendar
year. The assessment rate shall be the
difference per pound between:

(1) One-half the sum of the average
prices per pound received by domestic
producers of burley tobacco and flue-
cured tobacco, respectively, for their
respective marketing years preceding
the calendar year of the domestic as-
sessment use shortage, and,

(2) The average price per pound of un-
manufactured imported cigarette to-
bacco for the calendar year preceding
the year of the shortage.

(c) Data used to calculate market
prices. The Director may use data pub-
lished by NASS for purposes of making
market price determinations under
this section and may use a weighted
average price of unmanufactured ciga-
rette tobacco which was imported dur-
ing the previous calendar year, as cal-
culated from Bureau of Census data,
for such calendar year. The Director
may make adjustments in the average
prices or weights used to determine the
domestic marketing assessment rate as
determined appropriate by the Director
to ensure that the average prices used
for both domestic and imported to-
bacco are on an equivalent basis to the
extent practical. Such adjustments, if
any, shall be based on historical con-
version yields common to the tobacco
trade and may include the exclusion of
cigar tobacco from the calculation of
the average import price or the exclu-
sion of other non-cigarette tobacco
from such calculation.

(d) Time for paying assessment. The do-
mestic manufacturer shall pay the do-
mestic marketing assessment provided

for in this section within 30 calendar
days after demand for payment. How-
ever, if the manufacturer timely re-
quests reconsideration or timely ap-
peals the determination, the time for
payment of the amount in dispute may
be extended by the Director to a date
no later than 30 calendar days after the
final determination is rendered. Such
extensions shall be subject to such con-
ditions as the Director may impose and
shall be subject to a continued accrual
of interest, unless otherwise specified
by the Director. The rate for such in-
terest shall be the rate charged on any
obligation owing to CCC at the time of
the assessment, as determined by the
Director.

(e) Failure to timely pay assessment. If
a domestic manufacturer fails in a
timely manner to pay any assessment
under this section, such manufacturer
shall be subject to a penalty in an
amount equal to twice the amount of
the initial assessment in addition to
any interest that has accrued on such
obligations and in addition to any
other charges or obligations that may
apply. 2

(f) Interest. All sums due to CCC
under this subpart shall accrue interest
at a rate of interest which the Director
determines is currently being assessed
for any other obligations due CCC.
Such charges shall be in addition to
any other charges due.

§ 723.504 Required purchases from to-
bacco loan stocks.

(a) General. In addition to paying a
domestic marketing assessment, each
domestic manufacturer of cigarettes
who for any calendar year beginning
with the 1994 calendar year has a do-
mestic assessment use shortage shall
purchase a quantity of burley and flue-
cured tobacco from the loan stocks of
the producer owned cooperative mar-
keting associations for burley and flue-
cured tobacco in the amounts pre-
scribed in this section.

(b) Purchase quantity. The amount of
tobacco that must be purchased shall
be an amount equal to the amount, in
pounds, of the manufacturer’s domestic
assessment use shortage. The total
amount of required purchases shall be
divided equally between burley and
flue-cured tobacco. If it is determined
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that the required amount of purchases
by all manufacturers would reduce the
inventories of burley or flue-cured to-
bacco below the reserve stock level,
the Director may reduce the required
purchase quantity on a proportional
basis. Required purchases under this
section shall not be considered as pur-
chases for purposes of meeting the
manufacturer’s purchase intentions
under section 320B of the 1938 Act.

(c) Purchase price. In order to receive
credit for a purchase to satisfy a pur-
chase required by this section, the pur-
chase price must not be less than the
published offer list price of the applica-
ble producer owned cooperative mar-
keting association which shall be a
price available to all qualified buyers.
Credit for required purchases shall not
be allowed if discounts, rebates, or
other special incentives have been of-
fered and received in connection with
purchases of tobacco loan stocks from
association inventories.

(d) Failure to purchase required
amount. Each manufacturer shall have
60 calendar days from date of notifica-
tion of the required purchase amount
to complete the purchases required
under this section. The producer owned
cooperative marketing associations
shall report to the Director the quan-
tities of required purchases that have
been made. A manufacturer who fails
to purchase, within the allotted time,
the required quantity of burley or flue-
cured tobacco shall be liable for pen-
alty on each pound of tobacco for
which there has been a failure to make
a timely purchase. The penalty rate
shall be the amount determined to be
equal to 75 percent of the average mar-
ket price for the kind of tobacco re-
quired to be purchased for the market-
ing year that ends in the calendar year
of the manufacturer’s domestic assess-
ment use shortage.

§ 723.505 Reduction of domestic con-
tent nonassessment percentage.

(a) General. The Director, in con-
sultation with the appropriate pro-
ducer owned cooperative marketing as-
sociations, may reduce the domestic
content nonassessment percentage for
a calendar year to a percentage below
75 percent for any calendar year with
respect to which the Director deter-

mines that the production of burley or
flue-cured tobacco for the preceding
year was substantially reduced because
of natural disaster or other conditions
beyond the control of producers and
the loan stock inventory for the kind
of tobacco is effectively depleted.

(b) Expected production. For purposes
of this section, the Director may deter-
mine, but shall not be required to de-
termine, the expected amount of pro-
duction of tobacco based on the planted
acreage as reported by NASS for the
respective kind of tobacco multiplied
by the simple average of the five most
recent years’ average yields per acre
for the respective kind of tobacco. The
Director may take into account such
other factors as the Director may deem
to be relevant and appropriate, includ-
ing changes in the national quota set
by the USDA for the kind of tobacco
involved.

(c) Deadline for determination. The Di-
rector shall announce the reduced per-
centage by November 30 of the year
preceding the calendar year to which
the reduced percentage will apply.

§ 723.506 Required records and re-
ports; burden of proof.

(a) Required records. Each domestic
manufacturer, for all manufacturing
plants producing cigarettes covered
under this subpart, shall maintain
records on a calendar year basis for
each lot of unmanufactured tobacco
taken into inventory that shows for
each lot the:

(1) Kind or type of tobacco,
(2) Form of tobacco, such as leaf,

strips, scrap, stems, reconstituted, re-
claimed, etc.,

(3) Origin category of the tobacco
(domestic or imported); and

(4) Weight of the tobacco.
(b) Record retention period. Records

shall be retained for at least 3 calendar
years after the calendar year to which
the records apply. The minimum period
of record retention may be extended
upon written notification by the USDA
Office of Inspector General or the Di-
rector. Nothing in this paragraph shall
relieve the domestic manufacturer of
the burden of establishing compliance
with the provisions of this subpart.

(c) Required reports. (1) In addition to
any other report or recordkeeping that
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may be required under this subpart or
otherwise, each domestic manufacturer
shall for each calendar year file a re-
port with the Director showing, with
the same particularity and categories
of data required under paragraph (a) of
this section, the quantity of unmanu-
factured tobacco that the manufac-
turer:

(i) Acquired during the calendar year,
(ii) Used to manufacture covered

cigarettes during the calendar year,
(iii) Used, or otherwise disposed of,

other than to manufacture covered
cigarettes during the calendar year,
and

(iv) Has in inventory at end of the
calendar year.

(2) In addition, a one-time report con-
taining the same particularity and cat-
egories of data required under para-
graph (a) of this section shall be made
by each domestic manufacturer setting
out the total amount of unmanufac-
tured tobacco in the manufacturer’s in-
ventory as of January 1, 1994. Such re-
port shall be submitted within 15 cal-
endar days after publication of this
rule in the FEDERAL REGISTER.

(3) The information provided in the
reports required in paragraph (c) of
this section may be obtained from re-
ports prepared and submitted to USDA
for other purposes. The resubmission of
such information shall constitute a
current affirmation of the accuracy of
such data or information.

(4) Reports required by this section
shall be mailed or otherwise delivered
in hard copy to the Director, Tobacco
and Peanuts Division, Farm Service
Agency, USDA, P. O. Box 2415, Wash-
ington, DC 20013–2415 by February 15 of
the year after the calendar year for
which the report applies except with
respect to the one-time report required
by paragraph (c)(2) of this section,
which shall be submitted by the date
specified in paragraph (c)(2) of this sec-
tion.

(d) Variances in reports and record-
keeping and deadlines. The Director
may grant variances from the report,
recordkeeping, and deadlines required
by this section or subpart but only in
writing and only to the extent that it
is determined that such variances are
justified, taking into account the over-
all purposes of this subpart and the de-

sire to avoid undue interference with
commerce.

(e) Burden of proof. The burden of
proof on all issues arising under this
subpart regarding compliance with the
provisions of this subpart shall be on
the domestic manufacturer of ciga-
rettes.

§ 723.507 False reports; failure to file
reports; examination of records;
and records for events occurring
prior to the publication of the final
rule.

(a) False reports, failure to file report.
In addition to any other sanction or
remedy or presumption that may
apply, a person shall be subject to all
other remedies provided for by law in-
cluding, but not limited to, those that
apply under section 320C of the Agri-
cultural Adjustment Act of 1938, as
amended (7 U.S.C. 1314i), and 18 U.S.C.
1001 for any:

(1) False or inaccurate report, certifi-
cation, or statement, or

(2) Failure to provide required infor-
mation.

(b) Examination of records. The Direc-
tor, the Office of Inspector General, or
any authorized representative of the
United States may examine such
records, books, computer files, or any
other material to determine the cor-
rectness of any report or information
provided to the Director or to obtain
relevant information. Reasonable costs
incurred with respect to any such audit
may be charged to the domestic manu-
facturer which is the subject of the
audit or examination.

(c) Records for events occurring prior to
the publication of the final rule. No per-
son shall be penalized or otherwise ad-
versely affected for a failure to comply
with any recordkeeping requirements
in this rule as concerns records that
would have been required to be gen-
erated prior to the publication of the
final rule implementing the program
provided for in this subpart. However,
all persons shall be required to main-
tain and submit on request, all records
generated prior to the publication of
the final rule which are relevant to the
provisions of this subpart and shall be
required, to the full extent possible, for
all uses of tobacco relevant to this sub-
part. Nothing in this paragraph shall
be justification for the destruction of
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records or information, or for refusing
a request for relevant information.

§ 723.508 Reconsideration and appeal.

A domestic manufacturer of ciga-
rettes may request that the Director
reconsider any adverse determination
with respect to such manufacturer
under this subpart. A request for recon-
sideration shall be made within 15 cal-
endar days after the date of the notifi-
cation of failure to comply except that
the manufacturer for cause may re-
quest that the time for such filing be
extended. The Director may grant such
requests and may set conditions for
such extensions. Unless otherwise spec-
ified by the Director, an extension of
the time for reconsideration, or the
pendency of reconsideration or appeal,
shall not toll the time for payment of
any amount due, nor toll the accrual of
interest. If the domestic manufacturer
is dissatisfied with the reconsideration
determination rendered, such manufac-
turer may appeal the determination to
the Director, National Appeals Divi-
sion in accordance with part 780 of this
title.

§ 723.509 Limitation of subpart to 1994
production.

Notwithstanding any other provision
of this subpart, the requirements and
provisions of this subpart shall not
apply to cigarettes produced after De-
cember 31, 1994.

[60 FR 61194, Nov. 29, 1995]
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